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STATEMENT OF QUESTIONS PRESENTED 

The Questions Presented Abe: 

1. Whether a police officer may arrest in her home, with¬ 
out a warrant, an accidentally injured person if he con¬ 
cludes that the wound was inflicted deliberately rather than 
accidentally, and thereafter order her detention for mental 
observation? And further, may the officer make a false 
petition to the Court to obtain judicial authorization for 
her detention and, on the basis of all these facts, be entitled 
to a direct verdict in his favor in an action for false im¬ 
prisonment? 

2. Whether the members of the Mental Health Commis¬ 
sion of the District of Columbia who have certified that 
they have examined a person and find her not to be sane— 
when, in fact, they have not examined her—are immtme 
from liability in an action for false imprisonment? 

3. WTiether the Superintendant and Chief Psychiatrist 
of Gallinger Municipal Hospital who have failed to make 
proper rules and regulations governing the admission and 
detention of the alleged insane—and who have permitted 
the detention of a sane person in the psychiatric ward 
solely on the authority of a police department ‘‘white sUp” 
—can render themselves immune from liability for false 
imprisonment by presenting affidavits, in support of a mo¬ 
tion for summary judgment, that they were ignorant of 
the sane person’s detention in the psychiatric ward until 
after a Court Order authorizing her detention was re¬ 
ceived? 
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JURISDICTIONAL STATEMENT 

This appeal has been taken under the authority of 28 
XJ. S. C. 1291 from a final judgment of the District Court 
for the District of Columbia entered upon a verdict directed 
by the Court in favor of defendant Brickman, and for other 
interlocutory judgments of the Court in favor of the other 
defendants, in an action for false imprisonment. 
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STATEMENT OF THE CASE 

I Appellant, Sarah W. Orvis, accidentally cut her right 
wrist with a razor blade while attempting to pare a callous 
on her left foot. (App. 24) Appellant is left-handed. 
(App. 40) She was alone in her home at the time. (App. 

69) The accident occurred early on the morning of Decem¬ 
ber 29,1947 while she was preparing to go to work. (App. 
23). Appellant attempted to stop the bleeding but her 
efforts were unsuccessful (App. 47) She then called her 
office superior, Mr. Flynn, and asked him to get help for 
her, telling him that she was afraid to attempt to go down¬ 
stairs and that a neighbor had a key to the front door. (App. 

25, 54) Mr. Flynn called a hospital and requested an am¬ 
bulance and passed on the information about the front 
door key. (App. 56) 

Appellant’s next recollection, after calling Mr. Flynn, is 
being asked if someone sent for an ambulance to which 
she replied affirmatively. (App. 26) Appellant was asked 
by Officer Brickman, “Did you try to kill yourself?” To 
which she replied, “Good heaven, no!” She told him how 
the accident happened. (App. 26, 27,72) Officer Brickman 
had come to her home in response to a call over the police . 
radio apparently reporting an attempted suicide. (App. 
105, 111) When he arrived the ambulance was already 
there and the attendants had unlocked the door to the house 
with a key given to them by Mrs. Alcorn, a neighbor. (App. 
81) Appellant was asked many questions by Officer Brick¬ 
man but not whether she was left-handed. (App. 48) 

Bloody towels and broken hair-ribbons used by appel¬ 
lant in attempting to staunch the flow of blood were scat¬ 
tered about her room and bathroom. (App. 71, 82) 

After an unsuccessful attempt to put a. tourniquet on her 
arm, the ambulance attendants finally succeeded in stop¬ 
ping the bleeding with pressure pads. (App. 47) Appel¬ 
lant asked to be taken to Sibley Hospital because her Group 
Hospitalization was good there. (App. 26) She was told 
vby Officer Brickman that she would have to be taken to 
Gallinger Municipal Hospital (hereinafter referred to as 
Gallinger) regardless of her wishes in the matter. (App. 
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26) She was then taken to Gallinger by direction of Officer 
Brickman and, after snrgical treatment, confined to the 
Psychiatric Ward until her examination and release on 
January 3, 1948. (App. 39, 78, 107) 

While Officer Brickman was in appellant’s room, her 
office superiors, Mr. Dye and Mr. Flynn, and a neighbor, 
Mrs. Alcorn, came to her room but Officer Brickman did 
not question any of them concerning appellant. (App. 76) 
He remembers seeing only Mrs. Alcorn. (App. 75) Officer 
Brickman directed the ambulance drivers to take appellant 
to Gallinger notwithstanding that he knew other hospitals 
were nearer than Gallinger and that she urgently needed 
medical attention. (App. 78, 79) Appellant’s superior, 
Mr. Dye, was first told by an ambulance attendant that ap¬ 
pellant would be taken to Casualty Hospital but after ap¬ 
pellant was in the ambulance, Mr. Dye was told by an ambu¬ 
lance attendant that appellant would be taken to Gallinger 
because she would have to go there in any event. (App. 10) 
Mrs. Alcorn was told by Officer Brickman that appellant 
was being taken to Gallinger because that was the only 
place they could take her. (App. 83) No one, including 
appellant, was told that she was being taken to Gallinger 
for mental observation. (App. 42, 61, 82, 83) 

Officer Brickman acted without a warrant and without 
attempting to obtain information or affidavits concerning 
appellant’s mental condition, and assumed that she had 
tried to commit suicide despite her denial and explanation 
of the accident. (App. 75, 76, 97) 

After dispatching appellant to Gallinger for mental ob¬ 
servation, Officer Brickman went to No. 12 Police Precinct 
and made a written report in which he stated that he had 
removed Miss Orvis from her home to Gallinger for mental 
observation. (App. 104) Notation was made in the pre¬ 
cinct arrest book that the prisoner was charged with mental 
observation and confined in Gallinger. Officer Brickman 
then made out a police report stating, “She stated that she 
had been trying to cut callouses on her feet and the blade 
slipped. Examination of her feet showed no signs of cut 
callouses. ” Officer Brickman next filled out a police depart¬ 
ment “white slip” used in cases requiring mental observa- 
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tion. (App. 79, 86) Officer Brickman noted on the ‘‘white 
slip’^ that “She stated she had done it while cutting cal¬ 
louses on her feet, but that she was satisfied it had hap¬ 
pened. Examination of her feet showed no signs of cut 
callouses/’ (App. 86) Officer Brickman then went to 
the Commission on Mental Health (hereinafter re¬ 
ferred to as the Commission) and signed a petition stat¬ 
ing “Sally Orvis slashed her wrist, right wrist, with a 
razor blade in an attempt to end her life. She would not 
give any explanation for her actions or attempt to stop the 
bleeding of her wrist. Because of her actions, it thought 
best to admit her to Gallinger Hospital for mental observa¬ 
tion.” (App. 88, 89) Officer Brickman also made an affi¬ 
davit at the Commission as follows: “We found the pa¬ 
tient at the above address with her wrist, right wrist, 
slashed with a razor blade. She first said that this occurred 
when she was cutting callouses from her feet. Then she 
said she was glad that it had happened to her. She made 
no attempt to stop the flow of blood and was doing nothing 
about it but letting it bleed. It looked like an attempt to 
commit to me, and for that reason she was admitted to Gal- 
linger Municipal Hospital for Mental Observation.” (App, 
90,91) 

Thereafter Officer Brickman returned to appellant’s 
room and sealed it after obtaining the key from Mrs. Al¬ 
corn. (App. 83,84) 

Appellant’s wrist was sewed up at Gallinger and she was 
confined in the Psychiatric Ward. Later that day appel¬ 
lant was served with a copy of the Court Order authorizing 
her detention. This Court Order was based solely on the 
petition made by Officer Brickman. On the second day, 
appellant was served with a copy of the Commission’s 
report finding her “not to be sane”. (App. 41) 

Eugene L. Orvis, cousin of appellant, was called by the 
police department on the morning of the accident. On 
being read the police report made by Officer Brickman, Mr. 
'Orvis “exploded” and told the officer that the report was 
“a lot of hooey” and that a mistake had been made. Mr. 
Orvis then called a Dr. Geller at Gallinger, who had treated 
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appellant’s wound, and informed him that there has been 
a ghastly mistake. The woman is as sane as anyone .in the 
world.” Mr. Orvis was asked if appellant was left-handed 
and informed Dr. Geller that she was. Mr. Orvis went to 
Gallinger that afternoon. There was then no record of 
appellant at the reception desk. Mr. Orvis told Dr. Malone, 
assistant to Dr. Gilbert, the Chief Psychiatrist, that ap¬ 
pellant was not insane. Mr. Orvis visited appellant in the 
Psychiatric Ward. (App. 43) She was much upset about 
being locked up with ‘‘crazy people” and asked him to get 
her out. Mr. Orvis left paper, stamped envelopes and a 
pencil with appellant. The envelopes were later taken away 
from appellant and she was not permitted to communicate 
with the outside. (App. 40, 41) 

Mr. Orvis attempted to call Dr. Gilbert but was unable 
to speak to him. Further evidence of the efforts of Mr. 
Orvis to have appellant released after the service of the 
Commission’s report upon appellant were excluded by the 
Court. (App. 62-68) 

Appellant was never examined by the members of the 
Commission at any time or for any purpose. (App. 38) 
The members then composing the Commission, Dr. Leben- 
sohn, Dr. Morse and Mr. Walsh filed a Preliminary Report, 
dated December 30, 1947, stating that they had examined 
appellant and found her “not to be sane”. A rule to show 
cause thereafter issued and a hearing date was set. (App. 
37, 38, 94) 

On January 3,1948, appellant was examined for the first 
time by Dr. Gilbert, determined to be sane, and immedi¬ 
ately released. (App. 13) Evidence of the efforts neces¬ 
sary by Congressman Plumley to have appellant examined 
by Dr. Gilbert were excluded by the Court. (App. 68) 
Mr. Dye, her boss, took her to his home after bringing a 
blanket to cover her as she had no clothes other than a night 
gown and slip. (App. 39, 61) All her other clothing and 
property had been removed to No. 12 Precinct following 
the accident. On January 3, 1948, Dr. Sweeney, Superin- 
tendant of Gallinger, addressed a memorandum to the Com- 
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mission stating that appellant had been discharged on that 
date as of sound mind. (App. 95, 96) 

Mr. Dye went to the precinct to recover appellant’s prop¬ 
erty. While there, Mr. Dye saw the broken ribbons Miss 
Orvis used as a tourniquet (App. 61) 

Thereafter appellant filed suit for false imprisonment 
against Officer Brickman, Dr. Lebensohn, Dr. Morse, Mr. 
Walsh, Dr. Gilbert and Dr. Sweeney. (App. 2) A motion 
to dismiss was filed on behalf of Dr. Lebensohn, Dr. Morse 
and Mr. Walsh. (App. 7) This motion was granted after 
argument without opinion and appellant’s motion for a 
rehearing denied without hearing or opinion. (App. 9) 
Appellant’s petition for a special appeal was denied by this 
Court After pretrial a motion for summary judgment on 
• behalf of Drs. Gilbert and Sweeney was filed. (App. 10) 
After argument this motion was granted. (App. 12) Ap¬ 
pellant made a motion for a rehearing which was denied 
after argument. (App. 13, 20) A memorandum opinion 
w^ filed by the Court. (95 F. Supp. 605). (App. 15-20) 
At the conclusion of appellant’s case the Court granted 
a motion for directed verdict in favor of Officer Brickman. 
Judgment was entered accordingly. (App. 21) 

' STATUTES HTVOLVED 

The following sections (in material part) of the Code of 
Laws for the District of Columbia, 1940 Edition, are in¬ 
volved: 

21-308 [16:42]. Commission on Mental Health. 

' There is hereby established a Commission on Mental 
Health (hereinafter referred to as the commission), 
which shall examine alleged insane persons, inquire 
into the affairs of such persons, and the affairs of lliose 
persons legally liable as hereinafter provided for the 
' support of said alleged insane persons, and make re¬ 
ports and recommendations to the court as to the neces¬ 
sity of treatment, the commitment, and pa 3 nnent of 
the expense of maintenance and treatment of such in¬ 
sane persons. 

• • • The lawyer member of the commission shall be 
chairman thereof, and it shall be his duty, and he shall 
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have authority to direct the proceedings and hearings 
in such a manner as to insure dependable ascertain¬ 
ment of the facts, by relevant, competent, and mate¬ 
rial evidence, and so as to insure a fair and lawful 
conduct and disposition of the case. The lawyer mem¬ 
ber shall devote his entire time to the work of the 
commission. 

• • • The said commission shall act in all respects 
under the direction of the equity court. 

21-310 [16:58]. Insanity proceedings—^Application for 

writ de lunatico inquirendo, and for observation. 

Any person with whom an alleged insane person may 
reside, or at whose house he may be, or the father or 
mother, husband or wife, brother or sister, or the child 
of lawful age of any such person, or the nearest rela¬ 
tive or friend available, or the committee of such per¬ 
son, or an oflBcer of any charitable institution, home, or 
hospital in which such person may be, or any duly 
accredited oflScer or agent of the Board of Public Wel¬ 
fare, or any officer authorized to make arrests in the 
District of Columbia who has arrested any alleged in¬ 
sane person under the provisions of sections 21-326 to 
21-331, may apply for a writ de lunatico inquirendo and 
an order of commitment, or either thereof, for any al¬ 
leged insane person in the District of Columbia, by 
filing in the District Court of the United States for the 
District of Columbia a verified petition therefor, con¬ 
taining a statement of the facts upon which the allega¬ 
tion of insanity is based. • • • 

21-311 [16:59]. Issuance of attachment—Examination. 

• • • Any person so apprehended and detained shall 
be given an examination within five days of his admis¬ 
sion into GaUinger Municipal Hospital by the staff of 
Gallinger Municipal Hospital. 

• • • Persons arrested under the provisions of sec¬ 
tions 21-326 to 21-331 shall be detained in Gallinger 
Municipal Hospital pending the filing of a petition as 
provide in section 21-310. Such petition shall be filed 
within forty-eight hours after such person shall have 
been admitted into Gallinger Municipal Hospital, or, 
if such forty-eight hour period shall expire on a Sun¬ 
day or legal holiday, then not later than noon of the 
next succeeding day which is not a Sunday or legal 
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holiday. The court or any judge thereof in vacation, 
may, upon being satisfied of the sufficiency of the pe¬ 
tition, sign an order authorizing the continued deten¬ 
tion of said person in Gallinger Municipal Hospital 
and, unless found by the staff of Gallinger Municipal 
Hospital to be of sound mind, in Saint Elizabeths 
Hospital for a period not exceeding thirty days from 
the time of his apprehension and detention. K. such 
petition be not file^ and such order of court obtained 
within the aforementioned period, the person shall be 
discharged forthwith. 

• • • If as a result of examination, the staff of Gal¬ 
linger Municipal Hospital shall find that any person 
detained in Gallinger Municipal Hospital pursuant to 
the provisions of this section is of sound mind, he shaU 
be discharged forthwith by said Gallinger Municipal 
Hospital, and the petition, if any, shall be dismissed. 

Any petition filed in the equity court for a writ 
de lunatico inquirendo or for an order of commitment 
of any alleged insane person, shall be referred by the 
court to the Commission for report and recommenda¬ 
tion within such time as the court may designate, not 
exceeding seven days, which time may b^ extended by 
the court for good cause shown, and in such event the 
period of temporary commitment in Saint Elizabeths 
Hospital may be extended by the court for such addi¬ 
tional time as the court shall deem necessary. The 
Commission shall examine the alleged insane person 
and any other person, including any suggested by the 
alleged insane person, his relatives, friends or repre¬ 
sentatives. At all hearings the alleged insane person 
shall have the right to be represented by counsel. • • • 

21-326 [16:31]. Apprehension and detention by police, 

without warrant, of insane persons found in public 

places. 

Any member of the Metropolitan police of the Dis¬ 
trict of Columbia or any other officer in said District 
authorized to make arrests is authorized and em¬ 
powered to apprehend and detain, without warrant, 
any insane person or person of unsound mind found 
on any street, avenue, alley, or other public highway, 
or found in any public buUding or other public place 
within the District of Columbia; and it shall be the 
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duty of the policeman or officer so apprehending or 
detaining any such person to immediately file his af¬ 
fidavit with ^e major and superintendent of said Met¬ 
ropolitan police that he believes said person to be in¬ 
sane or of unsound mind, incapable of taking care of 
himself or herself or his or her property, and if per¬ 
mitted to remain at large or to go unrestrained in the 
District of Columbia the rights of persons and of 
property will be jeopardized or the preservation of 
public peace imperil^ and the commission of crime 
render^ probable: Provided However, That it shall 
be the duty of the major and superintendent of the 
said Metropolitan police to forthwith notify the hus¬ 
band or wife or some near relative or friend of the per¬ 
son so apprehended and detained whose address may 
be known to the said major and superintendent or 
■ whose address can by reasonable inquiry be ascertained 
by him. (Apr. 27, 1940, 33 Stat. 316, ch. 1618 § 1.) 

21-327 [16:32]. Arrest at other than public places. 

The major and superintendent of said Metropolitan 
police is authorized to order the apprehension and de¬ 
tention, without warrant, of any indigent person al¬ 
leged to be insane or of unsound mind or any alleged 
insane person of homicidal or otherwise dangerous 
tendencies found elsewhere in the District of Columbia 
than in the places mentioned in section 21-326 when¬ 
ever two or more responsible residents of the District 
of Columbia shall make and file affidavits with said 
major and superintendent of the Metropolitan police 
setting forth that they believe the person therein 
named to be insane or of unsound mind, the length of 
time they have known such person, that they l^lieve 
such person to be incapable of manging his or her own 
affairs, and that such person is not fit to be at large 
or to go unrestrained, and if such person is permitted 
to remain at liberty in the District of Columbia the 
rights of persons and of property will be jeopardized 
or the preservation of public peace imperiled and the 
commission of crime rendered probable, and that such 
person is a fit subject for treatoent on account of his 
or her mental condition: Provided, However, That be¬ 
fore the major and superintendent of the said Metro¬ 
politan police shall order the apprehension and deten- 


10 


tion of any person upon the affidavits of the aforesaid 
residents or in case of arrest as provided in section 
21-326, he shall, in addition thereto, require the certifi¬ 
cate of at least ^o physicians who shall certify that 
they have examined ^e person alleged to be insane or 

' of unsound mind, and that such person should not be 
allowed to remain at liberty and go unrestrained, and 
• ' that such person is a fit subject for treatment on ac¬ 
count of his or her mental condition. (Apr. 27,1940, 33 
Stat 317, ch. 1616, § 2.) 

STATEMENT OF POINTS 

The Court erred: 

(1) In granting the Motion to Dismiss of appellees Dr. 
Egmond M. Lebensohn, Dr. Robert T. Morse and Thomas 
Gillespie Walsh, Esquire; 

(2) In granting the Motion for Summary Judgment of 
appellees Dr. Alvin R. Sweeney and Dr. Joseph L. Gilbert; 
and 

(3) In its rulings on the law and the evidence during 
the trial; in holding that plaintiffi had failed to establish 
a cause of action against defendant Jacob Brickman for 
false imprisonment, and in directing the jury to render a 
verdict in favor of defendant Brickman. 

SUMMARY OF ARGUMENT 

L The Court erred in holding that a police officer can 
^est a person in a private home, without a warrant or 
without obtaining the affidavits provided by statute, and 
direct such personas detention for mental observation, if 
he believes a wound was inflicted deliberately rather than 
accidentally. 

It was also error to hold that the officer may disregard 
such person’s denials of suicidal intent and explanation 
of how the wound was inflicted, ignore physical evidence of 
attempts to lessen the bleeding and neglect to obtain in¬ 
formation from on the spot witnesses with knowledge of 
the ci|*cumstances of the incident. 
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The Court erred in holding that appellant could not in¬ 
troduce evidence concerning her false imprisonment against 
appellee Brickman beyond the time when the Commission’s 
report was served on her. (App. 35) Appellee Brick- 
man’s deficient petition to the Court resulted in the Com¬ 
mission’s report and he cannot be allowed to take advantage 
of his own wrong. 

n. The Court erred in granting the Motion to Dismiss 
of appellees Lebensohn, Morse and Walsh. By so doing, 
the Court either decided a disputed question of fact—^that 
the appellees had examined appellant as provided by law— 
which plaintiff denied in her affidavit; or held that the Com¬ 
mission is immune from suit even where their false report 
results in false imprisonment. 

The Court was in error if it was deciding the disputed 
question in favor of appellees. The Court was also in error 
if it was deciding as a matter of law that appellees are 
immune from suit even if they had never examined appel¬ 
lant. A judgment of insanity rendered without an exami¬ 
nation, as required by statute, removes the cloak of im¬ 
munity from the appellees. 

m. The Court erred in granting the Motion for Sum¬ 
mary Judgment of appellees Sweeney and Gilbert. In its 
written opinion the Court erred in holding that Zinkhan v. 
District of Columbia; 50 U. S. App. D. C. 312; 271 Fed. 542 
governed this case. The Court ignored the factual differ¬ 
ences between the Zinkhan case and the Orvis case, and 
the Court ignored the failure of these appellees to estab¬ 
lish rules and regulations safeguarding a sane person 
against unlawful commitment in the psychiatric ward. 

The Court erred in holding that where plaintiff could not 
deny the affidavits of appellees with respect to their ig¬ 
norance of her presence in the psychiatric ward, which was 
solely within the knowledge of appellees, that the Court 
should accept appellees’ affidavits, without cross-examina¬ 
tion, as. proof of the allegations of the appellees without 
regard to their credibility. The Court further erred in 
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holding that for credibility to be crucial there must be a 
denial of the asi^rted fact and that appellant should be 
obliged to take depositions to test appellees’ defense. 

ARGUMENT 

L The Court erred in holding that an officer may enter 
a private home and make an arrest without a warrant, or 
the affidavits provided for in section 21-327 D. C. Code 
(1940 Ed.), if he believes a person has attempted suicide 
rather than accidentally wounded herself, and direct that 
the person be held for mental observation. This, appar¬ 
ently, is so despite denials of attempted suicide from the 
person, adjacent physical evidence indicating an accident 
and a disregarding of the opportunity to learn the com¬ 
plete facts from persons present. 

The Court erred because the law does not permit the 
arrest of a supposedly insane person in a private home 
without a warrant or the affidavits provided by law. JiUson 
V. Caprio, 86 U. S. App. D. C. 168, 181 F. (2d) 523. The 
suspicions of a policeman cannot be treated as equivalent 
to the affidavits of two physicians. The arrest, the dis¬ 
patching of appellant to Gallinger, and his execution of 
the “white slip” for use at Gallinger are all fruit from the 
same tree—^the illegal arrest of appellant. 

The Court erred in holding that appellant was not ar¬ 
rested: “[she]” was not apprehended. She was taken to 
the hospital by virtue of the fact that she presumably was 
in “extremis”. (App. 118, 120) From the evidence it is 
clear that the jury could have found otherwise. Appellant 
testified she asked to be taken to Sibley Hospital. She was 
told she had nothing to say about it. (App. 26) Since 
appellant was never told that she was being sent to Gal¬ 
linger for mental observation, as well as surgical treatment, 
she had no occasion or opportunity to register a protest 
on that score. (App. 42, 75) 

' Appellant was told that she had nothing to say about 
where she was to be taken. (App. 26) Appellant was in 
no condition to debate the point. In order to get medical 
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attention she submitted to appellee Brickman^s authority 
and was thereby (and thereafter) restrained of her fuU 
liberty. This action by appellee Brickman constituted an 
arrest of appellant. Long v. Ansell, 63 U. S. App. D. C. 68, 
69 F. (2d) 386. 

The Court erred in holding that appellee Brickman’s 
liability for appellant’s false imprisonment ended when 
the Commission’s report, finding appellant not to be sane, 
was served upon her. (App. 35) 

Appellee Brickman commenced appellant’s false im¬ 
prisonment by arresting her and directing her confinement 
in Gallinger. After this appellee Brickman went to the 
Commission’s office and made out a petition to the Court 
which failed to show that the arrest or ‘‘apprehension” 
had been made in a private home. (App. 96, 97) Appellee 
Brickman knew that he had no right to arrest appellant in 
her home. (App. 96) Appellee Brickman’s arrest of ap¬ 
pellant on his own authority would have been legal only if 
he had arrested appellant in a public place. D. C. Code 
(1940 Ed.) section 21-326. Had the petition shown that the 
arrest was made in a private home, the Court would not 
have signed the order for appellant’s detention without 
proof that the provisions of section 21-327 (D. C. Code, 
1940 Ed.) had been complied with. 

The action of appellee Brickman was therefore directly 
responsible for setting into motion the judicial action which 
the Court held absolves him from further responsibility. 
Appellee Brickman should not be allowed protection from 
his own wrong. Bacon v. Bacon, 76 Miss. 458, 24 So. 968; 
Inmon v. State of Mississippi, 278 Fed. 23. 

n. The Court erred in granting the motion to dismiss 
of appellees Lebensohn, Morse and Walsh. The Complaint 
charged these defendants with causing appellant’s unlaw¬ 
ful confinement after her arrival and initial false imprison¬ 
ment at Gallinger. As a part of the opposition to this mo¬ 
tion, appellant set forth in an affidavit that she had never 
been examined by these appellees. (App. 7, 8) Appellees 
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stated in their report to the Gonrt that they had examined 
her and found her not to be sane. (App. 37, 38) Appel¬ 
lees must be taken to admit, for the purposes of 
their motion,, appellant’s allegation of false impris¬ 
onment against them. Leimer v. State Mutual Ins, 
Cb,y 108 F. (2d) 302 (C. C. A. 8th 1940). Before a 
motion to. dismiss may be granted, it must appear that ap< 
pellanhwoidd not be entitled to the relief sought under any 
state of facts which could be proved in support of Ihe spe-^ 
cifin claum Leimer' V. State Mutual Ins,^ Co., supra, 

is ‘ 2 ^>parent that the Court either decided a question 
of' fact or accepted appellee’s- position that they were rm- 
nnme regardless of their actions because they -were pre- 
suznahly acting as ^ft<asi-judicial officers. In granting the' 
motion for either reason the Court erred. Wyatt v. Critten- 
^ 72 U. S; App. D. C. 163,113 F. (2d) 170. 

The Court should not have treated appellees’ report as 
more than an affidavit and it was error to decide the clear 
(mti^e ot fact—whether an examination had been made— 
on a motion to dismiss. Farr all v. District of Columbia 
A. A, U., 80 IT. Si App. D. C. 396,153 F. (2d) 647i In de¬ 
ciding the question of fact, the Court thereby decide that 
appelleesfy^tions had been “lawful” despite the contrary 
allegation%f the complaint: This, too, was error. Hearst 
Badio-r. P. P. C., 83 F. S. App. D. C. 63, 167 F. (2d) 225: 

Appellant asserts that if she proved these appellees did 
not examine her but nevertheless stated in their report to 
the Court that they had examined her and' found her not 
to be sane, she is entitled to the reHef sought. Appellant’s 
case against these appellees is based on their report that 
, they had examined her and found her not to<be sane when 
' they, had not in fact examined, her. It does not concern the 
sitnadon where an honest mistake of judgment is- made 
' after an examination.. Had appellant been examined she 
would have been found to be sane, because she was sane^. 
i^Tid removed, from the psychiatric ward. Appellees: are 
therefore liable for s^pellant’s unlawful imprisonment foh 
lowing their making of the false report of insanity. 
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An examination of the alleged insane is required by stat* 
ntc, D. C. Code (1940 Ed.), Section 21-308, 311 and by the 
reqnirements of dne process of law. In the case of Beck¬ 
ham V. Cline, 151 Fla. 481, 10 So. (2d) 419, doctors were 
ordered by the Court to examine an alleged insane person 
but they did not examine her. Nevertheless, they reported 
to the Court that she was insane. She was, thereafter, al¬ 
though sane, confined by Court Order as an insane person 
in a. State HospitaL Plaintiff sued the doctors for false' 
imprisonment and they demurred to the Complaint on the 
ground that their report was made in a judicial proceeding 
and therefore absolutely privileged and further that they 
were qtwisi-judicial officers acting within the scope of their 
duties and were therefore immune from suit. The Court 
sustained the demurrer. The Supreme Court of Florida 
reversed, saying: 

The committee, fherefore, was without any authority 
to make any report to the court without first having^ 
examined Virginia Beckham to determine whether or 
not she was insane. * • * When such appointments had 
been made the liberty of the person whom the commit¬ 
tee had been appointed to examine was in their hands. 
Before they were authorized to make any report, or, 
in other words, to have jurisdiction to make any re¬ 
port to the court concerning the mental condition of 
the person under consideration, they were required 
both by the statute and the terms of the order author¬ 
izing them to report to see and examine that person. 
If £eyv failed to see and examine the. person named 
in the appointment they were without any authority 
to mjie a report of their findings, and if they so acted 
they necessarily made such report at their peril If 
such person, was committed to the asylum for the in¬ 
sane because of such unauthorized report when and if 
in fact such person is not insane, then such person has 
a. cause of action against such physicians for false im¬ 
prisonment. This is true, not bemuse of any error in 
judgment or misstatement of findings, but b^use the 
physicians by certifying that they have made an ex¬ 
amination, which they nave not made, have thereby 



m 

stated in their report to the Gonit that they had examined 
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more than an affidavit and it was error to decide the clear 
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A. A. U., 80 U. S; App. D. C. 396,153 F. (2d) 647; In de- 
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iqjpelleesj.actions had been “lawful” despite the contrary 
allegation%f the complaint! This, too, was error. Hearst' 
midio Y. F. P. C., 83 TT. & App. D. C. 63, 167 FJ (2d) 225: 

Appellant asserts that if she proved these appellees did 
not examine her but nevertheless stated in their report to 
the Court that Ihey had examined her and' found her not 
to be sane, she is entitled to the relief sought. Appellant’s 
' case against these i^pellees is based on their report that 
they had examined her and found her not to. be' sane when 
they, had not in fact examined, her.. It does not concern the 
situation where an honest mistake of judgment is made 
after, an examination. Had appellant been examined she 
would have been- found to: be sane, because she= was sane^. 
and removed, from the psychiatric ward Appellees-, are 
therefore liable for appellant’s unlawful imprisonment fbkr 
lowing their making of the false report of insanity. 
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An examination of liie alleged insane is reqnired by stat¬ 
ute, D; C. Code (1940 Ed.), Section 21-308, 311 and by the 
requirements of due process of law. In the case of Beck- 
ham V. Cline, 151 Fla. 481, 10 So. (2d) 419, doctors were 
ordered by the Court to examine an alleged insane person 
but they did not examine her. Nevertheless, they reported 
to the Court that she was insane. She was, thereafter, al¬ 
though sane, confined by Court Order as an insane person 
in a State HospitaL Plaintiff sued the doctors for false' 
imprisonment and they demurred to the Complaint on the 
ground that their report was made in a judicial proceeding 
and therefore absolutely privileged and further that they 
were judicial officers acting within the scope of their 
duties and were therefore immune from suit. The Court 
sustained the demurrer. The Supreme Court of Florida 
reversed, saying t 

The committee, therefore, was without any authority 
to make any report to the court without first having 
examined Virginia Beckham to determine whether or 
not she was insane. * * * When such appointments had 
been made the liberty of the person whom the commit¬ 
tee had been appointed to examine was in their handa 
Before they were authorized to make any report, or, 
in other words, to have jurisdiction to make any re¬ 
port to the court concerning the mental condition of 
tiie person under consideration, they were required 
both by the statute and the terms of the order author¬ 
izing them to report to. see and examine that person. 
If Ihey failed to see and examine the. person named 
in the appointment they were without any authority 
to make a report of their findings, and if they so acted 
they necessarily made such report at their peril If 
such person, was committed to the asylum for the in¬ 
sane because of such unauthorized report when and if 
in fact such p^son is not insane, then such person has 
a cause of action against such physicians for false im¬ 
prisonment. This IS true, not bemuse of any error in 
judgment or misstatement of findings, but b^use the 
ph^dans by certifying that they have made an ex¬ 
amination, which they have not made, have thereby 



16 


cansed the plaintiff to be restrained of her libe^ with¬ 
out due process of law, when, had an examination been 
I • made, she would (as is alleged) have been found by 
the said physicians of the committee to have been sane, 
pp. 421, 42^ 

In the Beckham case the false report initiated plaintiff’s 
false imprisonment; in the instant case, appellant was al¬ 
ready unlawfully confined. However, the false report of 
appellees in the instant case caused appellant’s continued 
false imprisonment since had the required examination 
been made, appellees would have found her to be sane and 
brdered her release from the psychiatric ward. 

Furthermore, appellees know or should have known of 
the written statements made by Officer Brickman to the 
Commission. These statements on their face show that 
'appellant was taken from a private home, that she had 
given an explanation of the accident, and supporting affi¬ 
davits necessary for such arrest and confinement had never 
been filed. (App. 90, 91) The lawyer member of the Com¬ 
mission is charged by law to direct the Commission’s pro¬ 
ceedings so as to insure the fair and lawful conduct of the 
case. D. C. Code, section 21-308 (1940 Ed.). To disregard 
the obvious illegalities in the case and to help prepare and 
present a false and deficient petition to the Court, while 
ignoring the rights of appellant to her liberty, cannot result 
in immunity for the then members of the Commission, and 
particularly the lawyer member of the Commission. 

To be immune for their acts appellees must have acted 
within the scope of their authority; Cooper v. O^Cowner, 
69 U. S. App. D. C. 100; 99 P. (2d) 135; Fine v. Paramount 
Pictures, 171 F. (2d) 571, C. C. A. 7th, 1948. Making a 
report of insanity without having made the examination 
required by statute cannot be held to be within their scope 
of authority. Sims v. United Pacific Ins. Co., 51 P. Supp. 
433. One cannot be permitted to violate the law and stdl 
claim sanctuary within it. Beckham v. Cline; supra; D. C. 
Code, section 21-308, 311. Nor can these appellees claim 
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immimity when their oflSce knowingly aided in the perpetra¬ 
tion of a wrong to appellant and frand npon the Court. 

If the statute were construed to allow the practice of 
making sanity reports without making examinations then 
the statute lacks due process of law and is unconstitutionaL 
Barry v. Hall, 68 TJ. S. App. D. C, 350; 98 F. (2d) 222. 

in. The Court erred in granting the motion of appellees 
Gilbert and Sweeney for sununary judgment In support 
of this motion made after pre-trial. Dr. Gilbert filed an af¬ 
fidavit stating that he was not aware of appellant's pres¬ 
ence in Gallinger until after the Court Order authorizing 
her commitment had been received. Dr. Sweeney also 
filed an affidavit stating that he knew nothing of appellant’s 
presence in Gallinger until January 3, 1948, at which time 
he signed a memorandum to the Commission noting that 
appellant had been released as of sound mind. (App. 11) 
After argument the Court granted the motion. Appellant 
moved for rehearing of the motion, and in support of this 
motion filed an affidavit stating that she repeatedly at¬ 
tempted to get Dr. Gilbert to examine her but was unsuc- 
cessfuL (App. 13) Eugene Orvis also filed an affidavit 
stating in detail his notification to the Gallinger staff that 
appellant was sane and his eventually successful effort to 
notify Dr. Gilbert of this fact. (App. 14, 15) Following 
argument the Court denied the motion and entered a memo¬ 
randum opinion. 95 F. Supp. 605. (App. 15-20) 

In the memorandum opinion the Court decided that since 
appellant had not filed an affidavit denying that Dr. Gilbert 
or Dr. Sweeney knew of her presence in Gallinger until 
after the Court Order for her commitment was received, as 
they had sworn, the case was ruled by Zinkhan v. District 
of Columbia, 50 U. S. App. D. C. 312, 271 Fed. 542; and that 
summary judgment was proper. 

Appellant has not made and cannot make an affidavit that 
Drs. Sweeney and Gilbert knew she was in Gallinger before 
the Court order was received. During this period appellant 
was imconscious for part of the time and behind locked 



doors in the psychiatric ward at all times. She was hdt 
able, and not allowed, to make her presence personally 
known to these appellees, or anyone else, during this period. 

The Court, in effect has ruled that when certain knowl¬ 
edge is known only to appellees, and their assertion of their 
version of it cannot honestly be denied categorically by 
plaintiff, the Court must accept appellees* version of the 
facts. The Court has further held that ‘‘In order for a 
defendant’s credibility to be crucial, there must be.a de¬ 
nial of the truth of his statement which is not the fact 
here.” 95 F. Supp. 605, 607. Credibility and naked asser- 
.tions of exculpatory facts then must be unquestioned where 
iiie plaintiff cannot read defendants* minds. Under the 
drcnmstances of this case appellant could know when ap¬ 
pellees learned of her detention in only two ways: by mind 
reading, which she is not able to do, or by cross-examination 
which she has not been permitted to do. 

It is hard to conceive of a situation where credibility is 
more crucial than -^en a falsely imprisoned plaintiff can¬ 
not know when information reaches defendants and when 
these defendants need only plead ignorance to be excused. 
Under this decision a mere self-serving affidavit is ac¬ 
cepted not only as evidence but also as proof of defendants* 
defense. This cannot be the law. 

In Arnstein v. Porter, 154 F. (2d) 464 (C. C. A. 2d, 1946) 
the trial court granted defendant’s motion for summary 
judgment based on the dex) 08 itions of both .parties. The 
-questions Of fact involved were copying and improper 
appropriation. The Court of Appeals for the Second 'Cir¬ 
cuit reversed; 

If, after hearing both parties testify, the jury dis¬ 
believes defendant’s denial, it can, from such facts, 
reasonably infer access. It follows that, as credibility 
is unavoidably involved, a genuine issue of material 
fact presents itself. With credibility a vital factor, 
plaintiff is entitled to a trial where the ji^ can ob¬ 
serve the witnesses while testifying. Plaintiff must 
not be deprived of the invaluable privilege of cross- 
examining the defendant—^the “crucial test of cre^- 
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bility’^—^in tiie presence of »the jury. Plaintiff, or .a 
lawyer in Ms behalf, on snch examination may elicit 
damaging admissions from defendant; more inQ>or- 
tant, pl^tiff may persuade the jury, observing de- 
fen^nt’s manner when testifying, that defendimt is 
unworthy of belief. 

• ^ • We think that Rule 56 was not designed thus'to 
foreclose plaintiff^s privilege of examining defendant 
at a trial, especially as to matters peculiarly loithin 
defendant's knowledge. pp.-469, 70, ZL 

Sartor v. Arkansas Natural Gas Vorp., 321TJ. S. 620, 62^ 
*64 S. Ct 724^ 729: 

• • • the mere fact that the witness is interested in the 
result of the suit is deemed sufficient to require ihe 
credibility of Ms testimony to be submitted to the jury 
as a question of fact. ^ * '• It may well be that the 
weight of the evidence would be found on a trial to be 
with defendant But it may not withdraw these wit¬ 
nesses from cross-exami nauon, the best»method yet 
.devised for testing trustworthiness of testimony. And 
their credibility and the weight to be given to their 
opinions is to be .determined after, in the .regular 
manner. 

Appellant has a right to have the jury hear and weigh 
appellees * defense. Appellant has a right to cross-examine 
appellees to determine * their credibOily and to let the jury 
decide what the truth is. Summary judgment for appellees 
was error. See also: United. Stedes v. Hewbury Mfg. Co., 
1 F. E. D. 718. 

Zinkhan v. District of'Columbia, supra, is not controlling 
here. Appellant alleges that these appellees utterly failed 
to make proper rules and regulations governing the ad¬ 
mission and detention of alleged insane in the psychiatric 
ward of Gallinger. Had such rules and regulations I)een 
made, appellant would not have been imprisoned in the 
psycMatric ward without legal authority. These appellees 
ignored their duty to make rules and regulations and to 
give their subordinates directives wMch would have pre- 
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vented a sane person arrested in her home, from being im¬ 
prisoned on the sole authority of a police department 
‘‘white slip’’. 

In the Zinkhan case this Court carefully noted that there 
had been no allegation that appellee failed to make proper 
rules or to give suitable directions to his subordinates. The 
contrary is true in this case and alone makes the Zinkhan 
case inapposite. 

In granting summary judgment the Court also denied 
appellant the right to prove that appellees negligently failed 
to carry out their duty to the public and make proper rules 
and regulations and therefore that the Zinkhan case does 
not apply. This, too, was error. 

There are also important factual differences between 
the Zinkhan case and the instant case. Zinkhan was a 
layman and superintendent of the jail and asylum. The 
appellees are a doctor eind a psychiatrist in charge of Gal- 
linger and of the psychiatric ward of Gallinger with statu¬ 
tory power to admit, examine, discharge and transfer pa¬ 
tients. Perhaps, as this Court said in the Zinkhan case, it 
would be unjust to hold ZiTikhaTi, the layman warden, liable 
solely on the basis of his position. It is certeinly not un¬ 
just to hold the superintendent and the chief psychiatrist 
liable for failing to conduct Gallinger’s admissions prac¬ 
tices on a higher level than that of a jail 

^ Bespectfully submitted, 

Benjamin H. Dobset, 

! Irving G. McCann. 

' Attorneys for Appellant. 

Of Counsel: 

Smith W. Beookhaet. 


I 




I 

I 

i 

I 


I 

I 

i 

i 

1 

I 

i 

j 

j 

I 


I 



i 

I 

! 


I 

i 

I 

I 

I 

I 






INDEX TO JOINT APPENDIX. 

Page 


Complaint . 2 

Answer of Defendants Brickman, Sweeney, and Gilbert 

to Complaint . 4 

Order of December 29, 1947 . 6 


Motion of Defendants Lebensohn, Morse and Walsh 

to Dismiss the Complaint (Notation). 

Excerpt from Docket Entries. 

Affidavit of Sarah W. Orvis (filed Feb. 2,1949). 

Order Dismissing Complaint. 

Motion of Plaintiff for Rehearing (Notation). 

Order Denying Rehearing of Defendants* Motion to 

Dismiss . 

Notice of Intention to Apply for Allowance of Special 

Appeal . 

Motion for Summary Judgment. 

Affidavit of Dr. Alvin R. Sweeney. 

Affidavit of Dr. Joseph L. Gilbert. 

Exhibit 1: Order of Judge Proctor. 

Excerpt from Docket Entries. 

Order of Judge Keech, dated Jan. 23, 1951. 

Motion of Plaintiff for Rehearing (Notation). 

Affidavit of Sarah W. Orvis, dat^ Jan. 23,1951. 

Affidavit of Eugene L. Orvis. 

Memorandum Opinion. 

Order Denying Plaintiff *s Motion for Rehearing. 

Verdict and Judgment . 

Notice of Appeal . 

Excerpts from Testimony and Proceedings. 

Witnesses: 

Frances Alcorn. 

Jacob Brickman .69,85,1 

George W. Dye. 

Eugene L. Orvis. 

Sarah W. Orvis. 

Thomas Gillespie Walsh. 


i 

i 

i 

i 


I 

! 


05 O O tH iH (M CQ(M CO COlO O r-l(M CO Q Q 00 <M CO OO 


































IN THE 


United States Conrt ei Appeals 

Foe the Disteict op Columbia Cmcurr 


No. 10,987 


SARAH W. OBVIS, Appellant, 

Y, 

JACOB BRICKMAN, ET AL., Appellee, 


Appeal from the United States District Court for the 

'Distdct of Columbia. 


JOINT APPENDIX. 



2 


PLEADINGS^ DOCKET ENTRIES AND OTHER 

PAPERS. 

294 .Filed Dec 28 1948 

' In the District Court of the United States 
' For the District of Columbia 

Civil Action No. 5190-48 

Sasah W . Obvis, 734 23rd Street, S. Arlington, Virginia 


V. 

Jacob Bbickman, Private, Metropolitan Police, Twelfth 
Precinct, Washington, D. C.; Da. Zigmond M. Leben- 
soHN, 48^ Hutchins Place, N. W., Washington, D. C.; 
Db. Eobebt T. Mobse, 3106 N Street, N. W., Washing¬ 
ton, D. C.; Thomas Gillespie Walsh, Esquire, 4312 
13th Place, N. E., Washington, D. C.; Db. Alvin R. 
Sweeney, Gallinger Municipal Hospital, Washington, 

' D. C.; Db. Joseph L. Gilbebt (1437 Rhode Island Ave¬ 
nue, N. W.), Gallinger Municipal Hospital, Washing¬ 
ton, D. C. 

Complaint—^False Imprisonment. 

; 1. The claim for relief on behalf of the plaintiff is for a 
sum in excess of Three Thousand Dollars ($3,000) exclu¬ 
sive of costs, and is within the jurisdiction of this Court. 

2 . The plaintiff, Sarah W. Orvjs, is a citizen of the United 
States and a resident of Arlington, Virginia. The defen¬ 
dant, Jacob Brickman, is a member of the Metropolitan 
Police Department for the District of Columbia. The de¬ 
fendants, Drs. Zigmund M. Lebensohn, Robert T. Morse, 
and Thomas Gillespie Walsh, Esquire, are members of the 
Commission on Mental Health of the District of Columbia. 
The defendant. Dr. Alvin R. Sweeney, is Superintendent 
of Gallinger Municipal Hospital, Washington, District of 
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Columbia. The defendant, Dr. Joseph L. Gilbert, is head 
of the Psychiatric Department of the Gallinger Municipal 
Hospital, Washington, D. C. The defendants are all 
295 citizens of the United States. The defendants are 
sued herein individually and jointly and severally. 

3. On December 29th, 1947, plaintiff was unlawfully re¬ 
strained by defendant, Jacob Brickman, and caused to be 
arrested, transported to and confined and restrained in 
Gallinger Municipal Hospital. 

4. Upon arrival at Gallinger Municipal Hospital, plaintiff 
was caused to be forcibly and unlawfully confined and re¬ 
strained until January 3, 1948, in the Psychiatric Ward of 
said hospital by the defendants, Jacob Brickman, Dr. Zig- 
mond M. Lebensohn, Dr. Robert T. Morse, Thomas Gilles¬ 
pie Walsh, Esquire, Dr. Alvin R. Sweeney and Dr. Joseph 
L. Gilbert. 

5. While plaintiff was being illegally restrained in Gal¬ 
linger Municipal Hospital, defendant Jacob Brickman, 
caused all of the plaintiff’s belongings and effects to be re¬ 
moved from her residence to the Twelfth Precinct Metro¬ 
politan Police station and there retained. Property of the 
plaintiff, consisting of a miniature, two old heirloom books, 
one key ring and keys, one photograph and one shower 
curtain were wrongfully converted and have never been re¬ 
stored to the plaintiff, although demanded by her. 

6 . As the result of the unlawful and wrongful restraint 
caused by the defendants, plaintiff has suffered loss of lib¬ 
erty, mental anguish and suffering, physical pain and suf¬ 
fering, nervous shock, humiliation, indignities and perma¬ 
nent injury to her business and social reputation. 

Wherefore, plaintiff demands judgment against the de¬ 
fendants in the sum of Sixty Thousand Dollars ($60,000) 
and costs. 

7. As a result of the unlawful and wrongful acts of the 
defendants, plaintiff has suffered loss of property. 

Wherefore, plaintiff demands judgment against the de¬ 
fendant Jacob Brickman, for the return of her property 
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specified above, or' payment, in the smn of One Hnndied 
Eighty-five Dollars ($185.00) and costs. 

Smith WI Bbookhabt,. 
Benjamin HI Dobsey, 

Attorneys for plaintiff' 

1025 Connecticut Avenne 

296 The plaintiff demands a jury trial 

Smith W. Bbooxhabt, 

' Attorney,for plaintiff 


297 raed Jan 25 1949 

Answer of. Defendants Bxickman, Sweeney^ and Gilbert to 

Complaint. 

PiEST Defense 

Complaint fails to state a claim upon which relief can be 
granted against these defendants.. 

Second Defense 

1 and 2. Defendants admit the allegations contained in 
Paragraphs 1 and 2, excepting the allegation that Sarah 
W. Orvis is a citizen of the United States and a resident of 
Arlington, Virginia, and state concerning said allegation 
they are without knowledge or information sufficient to. 
form a belief as to its truth.. 

3. Defendant Jacob Biickman denies the allegations con¬ 
tained in ParagraplL 3 of the Complaint and further aur 
swering says that on the. 29th day of December, 1947, after 
finding Plaintiff in* a. condition 'v^iich would prove fatal' 
unless given immediate hospital treatment, and under cir¬ 
cumstances indicating an attempted suicide, joined in-ren¬ 
dering first aid. and directed her transportation to a hos¬ 
pital,, in accordance witii Section 49 of Chapter II, ‘‘Man¬ 
ual containing the Buies and Begulations-of the Metropoli¬ 
tan Police Department of the District of Columbia, ap- 
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proved by Commissioners, District of Columbia on Decem¬ 
ber 29, 1936, Effective on. and after April 1, 1937^*, 
298 which provides as follows: 

“Sec. 49. In all cases of accident or illness requiring an 
officer’s attention, members of the force shall render prompt 
assistance, taking snch action as may be necessary in the 
premises.” 

and that thereafter he reported to his superior officers and, 
in accordance with instructions, filed a petition with the 
United States District Court for the District of Columbia 
praying that PlaintifTbe given hospitalization and observa¬ 
tion. Defendants Sweeney and Gilbert say that the alle¬ 
gations of this paragraph do not pertain to them and that 
they are not required to make answer thereto, but if answer 
is required they say they are without knowledge or infor¬ 
mation sufficient to form a belief as to the truth of the alle¬ 
gations contained in said paragraph. 

4 and 6. These defendants and each of them deny the 
allegations contained in paragraphs 4 and- 6 of the com¬ 
plaint pertaining to them. 

5 and 7. Defendant Jacob Brickman denies allegations 
contained in paragraphs 5 and 7 of the complaint. Defen¬ 
dants Sweeney and Gilbert are without knowledge or infor¬ 
mation sufficient to form a belief as to the truth, of the alle¬ 
gations contained in said paragraphs. 

Thiei> Defense 

1. If the plaintiff was detained by action or direction of 
defendants Gilbert or Sweeney, such detention was by and 
under Order of this Court dated the 29th day of December, 
1947, a copy of which said Order is attached hereto and 
made a part hereof. 

2. If plaintiff was detained by or at the direction of defen¬ 
dant Brickman he says that he had probable cause to be¬ 
lieve and did believe tbat plaintiff was a person of unsound 
mind who had attempted suicide and who was in need of 
hospitalization and observation. 
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Amendment allowed Oct. 12, 1950 Matthews, Judge. 

' Veenon E. West, 

Corporation Coimsel, D. C. 

299 OmvEB Gasch, 

Assistant Corporation Coun¬ 
sel, D, C, 

John F. Doyle, 

Assistant Corporation Coun¬ 
sel, D. C, 

Attorneys for Defendants 
Brickman, Sweeney, and Gilbert 


300 Filed Dec 29 1947 

In the District Court of the United States 
For the District of Columbia 

Mental Health No. 2129-47 

In the Matter of Sallie Oevis 
Patient W-48. 

Order. 

Upon consideration of the petition filed in the above- 
mentioned case, it is by the Court, this 29th day of Decem¬ 
ber 1947, 

I 

Oedeeed, that the writ provided by law issue and the pa¬ 
tient is directed to appear before the Commission on Men¬ 
tal Health at the time and place therein designated, and 
it is 

Oedeeed, that the petition filed herein be referred forth¬ 
with to the Commission on Mental Health, acting under di¬ 
rection of this Court, for a report within seven days hereof, 
in accordance with the statute made and provided, and it is 

Oedeeed, that Sallie Orvis be detained in Gallinger Mu¬ 
nicipal Hospital for thirty days hereafter, unless mean- 
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while discharged therefrom or transferred to Saint Eliza¬ 
beths Hospital, and pending further order of this Court. 

/s/ James M. Pboctor, 

Jiistice . 


301 Filed Jan 26 1949 

Motion of Defendants Lebensohn, Morse and Walsh to 
Dismiss the Complaint 
• •••••• 

Excerpt from Docket Entries. 

Proceedings Fees Total 

Opposition of pltff. to motion to 
dismiss Complaint and Affi¬ 
davit mailed 2/2/49. 


Filed Feb 2 1949 
Affidavit 

District of Columbia, City of Washington, ss. 

I, Sarah W. Orvis, being first duly sworn on oath depose 
and say as follows: 

On December 29,1947, about 7:00 A. M., while attempting 
to trim a callous on the bottom of my left foot, I accidentally 
cut my right wrist severely with a razor blade. I am left 
handed. My attempts to stop the flow of blood were un¬ 
successful and I telephoned a superior of the section of Mili¬ 
tary Air Transport Service where I was employed. I ex¬ 
plained what had happened and he said he would get help 
and that I should remain in my room. I was weak from 
loss of blood and went back to bed. I next remember the 
presence in my room of ambulance attendants and police- 
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Date 

1949 
Feb. 2 
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men. There was a good deal of conversation among the 
people in the room and I do not recall mnch of what was 
said, but when I was asked by a police officer, who later was 
identified as Private Jacob Brickman, if I had attempted 
to commit snicide, the shock of the question ronsed me to 
reply that I certainly had not. 

' I asked to be taken to Sibley Hospital which is close by 
and because I had group hospitalization which I knew to be 
good there, but I was told I would be taken to Gallinger 
Municipal Hospital. I asked if I did not have something 
to say in the matter and was told by Private Brickman that 
I did not. 

I I was taken by ambulance to Gallinger Hospital where my 
wrist was treated and I was put to bed in a ward which I 
later learned was the psychiatric ward. I was restrained 
in and confined to the psychiatric ward of Gallinger Munici¬ 
pal Hospital from December 29,1947 until January 3,1948. 

I requested permission several times to get in touch with 
my cousin, an attorney, but was not permitted to contact 
anyone outside the hospital. 

On December 30,1947, a “report of preliminary examina¬ 
tion”, signed by Dr. Zigmond M. Lebensohn, Dr. Robert T. 
Morse and Thomas Gillespie Walsh, Esq., was filed in the 
District Court of the United States of the District of Co¬ 
lumbia (M. H. #2129-47). This report states that the per¬ 
sons signing it had examined me and found me not to be 
'sane and recommended that a rule to show cause issue and 
that the matter be set for a hearing before the Commission 
on Mental Health on a date set by the court which date was 
named as January 8,1948. I wish to emphasize that at no 
time on December 29 or 30, 1947, or thereafter during my 
incarceration did Dr. Lebensohn, Dr. Morse, or Mr. Walsh 
examine me for the purpose of determining my mental 
status or for any other purpose. 
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Sabah W. Oevis. 
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310 FUed Mar 9 1949 

Order Dismissing Complaint. 

The above entitled cause having come on for hearing be¬ 
fore the Court on motion of defendants Lebensohn, Morse 
and Walsh to dismiss the complaint, the Court having con¬ 
sidered the points and authorities in support of and in op¬ 
position to that motion, and argument of counsel having 
been heard, it is hereby this 9th day of March, 1949. 

ORDERED, that the complaint be and the same is hereby 
dismissed as to defendants Lebensohn, Morse and Walsh. 

Pine, 

Judge. 


312 Filed Mar 101949 

Motion of Plaintiff for Rehearing. 


313 raed Mar 17 1949 

Order Denying Rehearing of Defendant’s Motion to Dismiss. 

The above entitled cause having been considered by the 
Court on motion of plaintiff for a rehearing of defendant’s 
motion to dismiss, the Court having considered the points 
and authorities in support of this motion, it is hereby this 
17 th day of March, 1949, 

ORDERED, that the motion of plaintiff for a rehearing of 
defendant’s motion to dismiss be denied. 

Pine, 

Judge. 
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314 Filed Mar 18 1949 

Notice of Liteiition to Apply for Allowance of Special 

Appeal 

' Notice is hereby given this 17th day of March, 1949, that 
plaintiff hereby intends to apply for allowance of a special 
appeal to the United States Court of Appeals for the Dis¬ 
trict of Columbia Circuit from the order of this Court en¬ 
tered on the 16th day of March, 1949, in favor of defen¬ 
dants’ Lebensohn, Morse and Walsh against said plaintiff. 

' Smith W. Bbookhabt, 

Ben jAMiH H. Doesey, 

Attorneys for Plaintiff, 


319 Filed Jan 5 1951 

Motion for Summary Judgment 

Come now the defendants Joseph L. Gilbert and Alvin B. 
Sweeney, and move this Honorable Court, upon the plead¬ 
ings and depositions on fie in this cause and upon the affi¬ 
davits of Joseph L. Gilbert and Alvin E. Sweeney, attached 
hereto and made a part hereof, for summary judgment in 
their favor, in accordance with Buie 56 of the Federal Buies 
of Civil Procedure. 

Welch, Daily & Welch, 

H. Mason Welch, Jr., 

Vernon E. West, 

Corporation Cownsdj D. C, 

' Oliver Gasch, 

Assistami Corporation Cown- 
scZ, J), C. 

' John F. Doyle, 

' Assistamt Corporation Counr- 

sel, D. C, 

Attorneys for Defendants. 
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Affidavit. 

320 Distbtct of Columbia, ss: 

Dr. Alvin B. Sweeney, Superintendent of Gallinger 
Municipal Hospital, being duly sworn on oath deposes and 
says that he knew nothing concerning the presence of Sarah 
Whittin Orvis at Gallinger Municipal Hospital during the 
time that she was there present and that he knew nothing 
concerning the presence of Sarah Orvis at Gallinger Munic¬ 
ipal Hospital until January 3,1948, at which time he signed 
a memorandum addressed to the Commission on Mental 
Health informing them that Sarah Whittin Orvis was dis¬ 
charged January 3,1948, as of sound mind and that at the 
time he addressed the said memorandum that the said Sarah 
Whittin Orvis had been discharged from the hospitaL 

Db. Alvin B. Sweeney. 


321 Filed Jan 5 1951 

Affidavit. 

District op Columbia, ss : 

I, Dr. Joseph L. Gilbert, a defendant in this cause, being 
duly sworn of oath, depose and say as follows: 

I was not aware of the presence of the plaintiff, Sarah W. 
Orvis, at Gallinger Municipal Hospital until after there had 
been received at the said Hospital an order of this Court 
for her commitment. A copy of this order is attached 
hereto and made a part hereof as Exhibit 1. The initial 
examination of the plaintiff was not made by me. My con¬ 
nection with the case consisted of visits and examinations 
of the plaintiff made after December 30,1947. 

Dr. Joseph L. Gilbert. 
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EXHIBIT 1. 

322 Filed Jan 5 1951 

Upon consideration of the petition filed in the above-en¬ 
titled cause, it is by the Court, this 29th day of December, 
1947, 

Ordered, that the writ provided by law issue and the 
patient is directed to appear before the Commission on 
Mental Health at the time and place therein designated, 
and it is 

Ordered, that the petition filed herein be referred forth¬ 
with to the Commission on Mental Health, acting under the 
direction of this Court, for a report within seven days 
hereof, in accordance with the statute made and provided, 
and it is 

Ordered, that Sallie Orvis be detained in Gallinger Mu¬ 
nicipal Hospital for thirty days hereafter, unless mean¬ 
while discharged therefrom or transferred to Saint Eliza¬ 
beths Hospital, and pending further order of this Court. 

/s/ James M. Proctor, 

Justice. 

• i 

323 

Date 
1951 
Jan. 15 


• • 

324 

Order. 

Upon consideration of motion for summary judgment 
filed on behalf of defendants Dr. Alvin B. Sweeney and Dr. 
Joseph L. Gilbert and affidavits in support thereof together 


Excerpt from Docket Entries. 

Proceedings Fees Total 

P & A of pltff. in opposition to 
deft’s motion for summary judg¬ 
ment ; mailed 1-15-51; filed 

FUed Jan 23 1951 
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with the pleadings and depositions on file in the above-en¬ 
titled cause together with memoranda of points and authori¬ 
ties in support of the said motion and in opposition thereto, 
and upon oral argument of respective counsel, it is by the 
Court, this 23rd day of January, 1951, 

Obdered, That defendants ^ motion be and the same hereby 
is granted. 

E. B. Keech, 

Judge, 


325 Filed Jan 24 1951 

Motion of Plaintiff for Behearing. 
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Affidavit. 


District of Columbia, 

CUy of Washington, ss 

I, Sarah W. Orvis, being first duly sworn on oath depose 
and say as follows: 

After I was locked up in the psychiatric ward at Gallinger 
Hospital I tried repeatedly through the staff to get Dr. 
Gilbert to examine me. I spoke to him once as he passed 
through the ward and he refused to examine me then. It 
was only through the untiring efforts of my cousin, Eugene 
L. Orvis, and my lifetime friend. Congressman Plumley 
of Vermont, that I secured the examination by Dr. Gilbert 
on January 3,1948 which resulted in my immediate release 
from the psychiatric ward of Gallinger Municipal Hospital. 

Sabah W. Orvis. 


Subscribed and sworn to before me this 23rd day of Jan¬ 
uary, 1951. 


Virginia S. Breen. 


My Commission Expires April 14,1954. 
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333 Filed Jan 24 1951 

Affidavit. 

District of Columbia, 

City of Washington, ss 

I, Eugene L. Orvis, being first duly sworn on oath depose 
and say as follows: 

On Monday, December 29, 1947 about 9:30 a.m., upon 
arrival at my office I found a message to call Officer Brick- 
man of the Police Department. I called and talked with 
Officer Wright, Officer Brickman being elsewhere, who read 
me a blotter entry that my cousin Miss Sarah W. Orvis, 
had been taken to Gallinger Hospital for attempted suicide 
by slashing her wrist. I said I was convinced that any 
wound was accidental because I knew my cousin was never 
despondent or deranged mentally. I was told that Dr. Gel- 
ler was in charge of her case. 

I phoned Dr. Geller who said the wound had been treated 
and bandaged, and that except for loss of blood there was 
no cause for alarm. I told him, as I had told Policeman 
Wright, that I was convinced from long, close acquaintance¬ 
ship that the wound was entirely accidental, with no de¬ 
spondency or mental derangement to justify any suspicion 
whatever of attempted suicide. He spoke of talking with 
the patient as to the circumstances of the accident and asked 
me if she was left-handed. I said she was. He said he had 
not thought to ask her this but could easily check on it. Our 
conversation may have lasted two or three minutes, and 
while I cannot quote his words I distinctly got the impres¬ 
sion that he found no basis for regarding her as a mental 
case. 

At 2:15 Monday I went to Gallinger to see the plaintiff, 

’ procuring a 10 minute permission from Dr. Lillian Malone, 
Dr. Gilbert's Assistant in the Psychiatric Ward. At that 
time, more than five hours after entry of patient, there was 
no record of her entry in the reception desk records. Dr. 
Malone said she had not yet seen Miss Orvis but the record 
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in her oflSce showed the patient as sent or brought in by 
the police for attempting suicide. Again I said there would 
be found no basis for this as soon as patient was inter¬ 
viewed. 

334 Subsequently I telephoned Dr. Gilbert's home and 
oflSce in an effort to advise him of the mistake that 
had been made in committing Miss Orvis to the psychiatric 
ward. On December 31, 1947, I talked over the telephone 
with Mrs. Gilbert who said that Dr. Gilbert was there but 
that he would not discuss Miss Orvis’ case at his home. I 
explained to his wife that a mistake had been made and she 
said to call the Doctor at his office next day. I called the 
Hospital next day but was told he wasn’t there, I then 
called Mrs. Gilbert was said the Doctor was at the Hospital 
and that she would have him call me at my home. I waited 
several hours for him to call and then called his home 
again. He was there and talked with me. I told him that a 
grave mistake had been made and he said that he couldn’t 
examine Miss Orvis the next day but he would try to ex¬ 
amine her on Saturday, January 3,1948. I called him after 
he made his examination on Saturday and he said to me 
that he had found Miss Orvis to be sane and “a very su¬ 
perior person”. 

Eugene L. Orvis. 


336 Filed Feb 15 1951 

Memorandum Opinion. 

This is a motion seeking a rehearing of the motion for 
summary judgment in favor of Doctor Sweeney, Superin¬ 
tendent of Gallinger Municipal Hospital, and Doctor Gil¬ 
bert, head of the Psychiatric Department of the Hospital, 
defendants herein. 

Plaintiff’s action is for false arrest and false imprison¬ 
ment. She named as defendants a police officer, the afore¬ 
said doctors, and the members of the Commission on Mental 
Health. A motion to dismiss as to the members of the 
Commission has been granted. 
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The complaint charges Doctors Sweeney and Gilbert with 
false imprisonment, in the following language; 

‘‘3. On December 29th, 1947, plaintiff was unlawfully re¬ 
strained by defendant, Jacob Brickman, and caused to be 
arrested, transported to and confined and restrained in Gal- 
linger Municipal Hospital. 

Upon arrival at Gallinger Municipal Hospital, plain¬ 
tiff was caused to be forcibly and unlawfully confined and 
restrained until January 3, 1948, in the Psychiatric Ward 
of said hospital by the defendants, Jacob Brickman, Dr. 
Zigmond M. Lebensohn, Dr. Robert T. Morse, Thomas Gil¬ 
lespie Walsh, Esquire, Dr. Alvin R. Sweeney and Dr. 
Joseph L. Gilbert.’^ 

In their answer defendants Sweeney and Gilbert deny the 
quoted conclusion of plaintiff that she was unlawfully con¬ 
fined, and assert that plaintiff was held at Gallinger pursu¬ 
ant to an order of commitment signed by Judge Proctor of 
this Court on December 29, 1947. 

337 Subsequent to pre-trial hearing and signing of a 
pre-trial order which reiterated the above conten¬ 
tions, defendants Sweeney and Gilbert filed a motion for 
smnmary judgment, supported by an affidavit by each of 
them to the effect that he had no knowledge of the presence 
of plaintiff at Gallinger until after receipt of the order of 
the United States District Court formally ordering com¬ 
mitment for a period of thirty days or until discharged. 
This order was signed within a few hours after plaintiff’s 
arrival at Gallinger. 

At the time of the hearing on the motion for summary 
judgment, plaintiff had filed no affidavit attempting to re¬ 
fute or to challenge the affidavits of Doctor Sweeney and 
Doctor Gilbert that they were without knowledge of plain¬ 
tiff’s presence at the hospital from the time of her arrival 
until after the court’s order of commitment had been re¬ 
ceived. Under this state of facts, the case as to these two 
defendants comes within the decision of the Court of Ap¬ 
peals in Zinkhan vs. District of Columbia, 50 App. D. C. 
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312, 271 Fed. 542, where it was held that the superintendent 
of the hospital of the Washington Asylum and Jail was not 
liable for false imprisonment imtil he became cognizant of 
plaintiff’s presence at the hospital. Although plaintiff al¬ 
leges false imprisonment for the entire period from De¬ 
cember 29 to January 3, the date she was released from 
Gallinger, it cannot seriously be contended that her con¬ 
finement by the hospital authorities after receipt of the 
court order was unlawful. Accordingly, the motion for 
summary judgment was granted. 

Knowledge on the part of the defendants Sweeney and 
Gilbert of plaintiff’s presence at the hospital prior to re¬ 
ceipt of the court order committing her, is an essential ele¬ 
ment of plaintiff’s case against them. A categorical dis¬ 
claimer of such knowledge has been made by the defendants 
Sweeney and Gilbert in their affidavits, which remain un¬ 
challenged. Plaintiff’s failure to file sworn state- 
338 ments disputing this material fact was doubtless 
bom of the fact that she was without any knowl¬ 
edge on which to base a statement that either of the doc¬ 
tors did, in fact, know of her presence. In support of the 
motion to grant a rehearing on the motion for summary 
judgment, plaintiff for the first time filed opposing affida¬ 
vits, her own and that of her cousin, each of which deal with 
the matter of plaintiff’s detention but fail to touch upon the 
vital question whether defendants Sweeney and Gilbert 
learned of plaintiff’s presence at the hospital prior to re¬ 
ceipt of the court order. The court is thus constrained to 
hold that on the record there is no challenge even now of 
the cmcial fact that the defendants Sweeney and Gilbert 
were without knowledge of plaintiff’s presence until after 
the court order was received. 

Plaintiff’s chief contentions, both in her opposition to the 
motion for summary judgment and in her subsequent mo¬ 
tion for rehearing, are that the affidavits of defendants 
state conclusions and are self-serving, that she is entitled 
to cross-examine defendants as to the facts on which their 
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conclusions are based, and that their credibility is a ques¬ 
tion for the jury in the light of such cross-examination. 
Plaintiff further asserts that the facts are peculiarly within 
defendants* knowledge and unknown to her, and that her 
only method of testing the truth of defendants* affidavits 
is through cross-examination. 

I It is, of course, basic that a motion for summary judg¬ 
ment will not be granted where there is a genuine issue of 
fact, and that the court may penetrate the formalities of 
the pleading in determining whether such fact issue exists. 
Dewey v. Clark, 86 U. S. App. D. C. 137,180 F. 2d 766. 

Here we have plaintiff’s mere assertion that she was un¬ 
lawfully detained by defendants, their (defendants*) affi¬ 
davits denying knowledge of her presence at the hos- 
, 339 pital until after receipt of the court order, and no 
I denial in plaintiff’s affidavit or that of her witness 
of the accuracy of defendants* statements. It is true that 
plaintiff’s counsel in his opposition to the motion for sum¬ 
mary judgment stated, «• • • plaintiff strenuously denies 
I the conclusions asserted in defendants* affidavits;” but the 
, affidavits subsequently filed by plaintiff do not support this 
statement, and such bare denial is not sufficient to with¬ 
stand a motion for summary judgment supported by uncon¬ 
troverted affidavits. Williams v. Kolb, et al., 79 U. S'. 
App. D. C. 253,145 F. 2d 344. I recognize that in the Kolb 
case the pleadings which set forth defendants* position 
stated the facts “in great detail,” as contrasted to defen¬ 
dants* simple denial of knowledge in the instant case. How¬ 
ever, the absence of knowledge is not such a fact as is sus¬ 
ceptible of statement “in great detail.” 

! In support of his argument that credibility of witnesses 
will not be determined on affidavit, counsel for plaintiff 
cites Amstein v. Porter, 154 F. 2d 464, where it is said, 
“where • * * credibility, including that of the defendant, is 
crucial, summary judgment becomes improper and a trial 
lindispensable.” The same decision further states that there 
are cases in which a trial would be farcial and cross-exami- 
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nation futile. In order for a defendant’s credibility to be 
cmcial, there must be a denial of the truth of his statement, 
which is not the fact here. 

All the plaintiff has in this case is the hope that on cross- 
examination [I assume by calling them as hostile witnesses 
under Buie 43(b)] the defendants Sweeney and Gilbert will 
contradict their respective affidavits. This is purely specu¬ 
lative, and to permit trial on such basis would nullify the 
purpose of Rule 56, which provides sununary judgment as 
a means of putting an end to useless and expensive litiga¬ 
tion and permitting expeditious disposal of cases in which 
there is no genuine issue as to any material fact. 

According to judicial pronouncements, the test for de¬ 
termining whether summary judgment should be granted 
is whether a motion for directed verdict should be 
340 granted if the same state of facts existed at the con¬ 
clusion of plaintiff’s case. Dewey v. Clark, supra. 

On a record such as was before the court at the time of 
the hearing on defendant’s motion for summary judgment 
—^in fact as the records now stands—a motion for directed 
verdict would have to be granted. Indeed, it is even clearer 
from the record at this time that plaintiff cannot challenge 
the fact asserted by defendants Sweeney and Gilbert that 
they were without knowledge of plaintiff’s presence at the 
hospital for the few hours prior to receipt of the court 
order, since neither plaintiff’s affidavit nor that of her 
cousin states that the defendants had such knowledge—this 
notwithstanding the fact that the motion for summary 
judgment was granted after protracted argument as to the 
applicability of the Zinkhan decision, specifically since 
there was no showing that defendants had knowledge of 
plaintiff’s presence prior to the order of commitment. 

In further answer to plaintiff’s contention that the facts 
► are peculiarly within the defendants’ knowledge and that 
her only opportunity of ascertaining such facts is by cross- 
examination of defendants at the trial, it should be pointed 
out that, although this case has been pending for over two 
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years, plaintiff has made no effort to take advantage of 
the discovery procedure permitted under Buies 26 to 37, 
which would have given her ample opportunity to cross- 
examine the defendants under oath and to ascertain the 
facts within their knowledge. 

Plaintiff’s counsel has argued that the Zinkhan case is 
inapplicable to the case at bar, in that the statutes with 
reference to commitment of insane persons and the admin¬ 
istrative organization of Gallinger Hospital have been 
amended since that decision. I do not find that the 
341 law has been so changed as to make the decision in 
the Zinkhan case inapplicable to the case at bar. 

Plaintiff’s counsel in his opposition to the motion for 
summary judgment and motion for rehearing has made 
other lengthy arguments, but they are not pertinent to the 
issue here involved. 

For the foregoing reasons the motion for rehearing will 
be denied. Counsel will submit an appropriate order. 


February 14,1951. 


B. B. Ezech, 

Judge, 


Order. 

'342 Filed Feb 20 1951 

This cause came on for hearing on plaintiff’s motion 
seeking a rehearing of the motion for summary judgment 
in favor of defendants Sweeney and Gilbert, which motion 
was granted by the Court and an order entered on the 
23rd day of January, 1951; and upon consideration of the 
memorandum of points and authorities filed by plaintiff in 
support of her motion and memorandum of points and au¬ 
thorities in opposition thereto filed by defendants, and 
upon consideration of oral argument by respective counsel, 
it is by the Court this 16th day of February, 1951, 
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Oedered, That the plaintijff’s motion for a rehearing be 
and the same hereby is denied. 


R. B. EIeech, 

Judge. 


343 Filed Feb 21 1951 


Verdict and Judgment. 


This cause having come on for hearing on the 19th day 
of February, 1951, before the Court and a jury of good and 
lawful persons of this district, to wit: 


George R. Boss 
Ferdinand F. Pirhalla 
Essie L. Frank 
Margaret Mary Wade 
Kenneth E. Jones 
Jeremiah T. Murphy 


Mary B. Lloyd 
Ellen C. Baskin 
Holsey McLemore 
Walter J. KeUy 
Dorothy W. Atkinson 
Frank B. Harper 


who, after having been duly sworn to well and truly try the 
issues between Sarah W. Orvis, plaintiff and Jacob Brick- 
man, defendant and after this cause is heard and given to 
the jury in charge, they upon their oath say this 21st day 
of February, 1951, that they find for the defendant against 
said plaintiff, by direction of the Court. 

Wherefore, it is adjudged that said plaintiff take nothing 
by this action, that said defendant go hence without delay, 
be for nothing held and recover of plaintiff his costs of 
defense. 

Harry M. Hull, 

By William L. Polarel, 

Depviy Clerk. 


By direction of 
Judge Matthew F. McGuire. 
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Filed Mar 22 1951 

Notice of Appeal 

Notice is hereby given this 22nd day of March, 1951, that 
Sarah W. Orvis, Plaintiff, above named hereby appeals to 
the United States Court of Appeals for the District of Co¬ 
lumbia from the judgment of this Court entered on the 
21st day of February, 1951 in favor of defendant Brick- 
man against said plaintiff Orvis; and from the Order grant¬ 
ing defendants, Sweeney and Gilbert, motion for summary 
judgment, entered January 23, 1951; and from the Order 
dismissing complaint as to defendants Lebensohn, Morse 
and Walsh, entered March 9, 1949. 

Smith W. Beookhaet, 

Attorney for Plaintiff, 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

19 Sarah W. Orvis was called as a witness in her own 
behalf, and having been first duly sworn, was ex¬ 
amined and testified as follows: 

Direct Examination 

By Mr. McCann: 

Q. Please state your full name. A. Sarah Whitin Orvis. 


Q. Where did you reside on the 29th of December 1947 1 
A. 223 Channing Street, Northeast, Washington. 

20 Q. With whom did you live there? A. Miss Hazel 
Swift. 

Q. Miss Swift rented the home, did she; or did she own 
it? A. No; she owned it. 

Q. What quarters did you have in her home? A. I had 
the front bedroom upstairs, the whole front of the house. 


Q. Miss Orvis, how long had you been living at 223 Chan¬ 
ning Street prior to December 29, 1947 ? A. I moved there 
around the 20th of September. I am not sure of the date, 
hut about the 20th. 


22 Q. Where were you employed on the 29th of De¬ 
cember, 1947? A. Well, at that time, it was Head¬ 
quarters, Air Transport Command. It was later changed 
to Military Air Transport Service, MATS. 

Q. Their office was on Gravelly Point then, too? A. Yes, 
same building. 

Q. How long did it take you to go from 223 Channing 
Street to your place of employment on Gravelly Point? A. 
Approximately an hour. 

Q. What time in the morning did you usually arise? A. 
About a quarter of six. 

Q. Will you give to the Court and the Ju^ the routine 
which you followed on the morning of December 29, 1947? 
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A. Well, I arose as usual and went in the bathroom; 
combed my hair; went downstairs; got my breakfast; put 
up my limch; came back upstairs; took my bath; and 
dressed; and I was all dressed except dress and shoes and 
stockings when it happened. 

Q. Now will you tell us just what happened? A. 

23 As nearly as I can. I walked across the room to 
get my shoes and stockings, which were under the 

bureau; and my foot hurt so badly, this metatarsal callous, 
that I decided to fix it before I went to work, and take a 
taxi and make up for the lost time, getting to work at the 
same time. 

So I got a fresh razor blade; sat down on the edge of 
the bed; put my foot up on my knee; and started paring 
' the callous. Then I don’t know what happened. I don’t 
know, I haven’t any idea, but I all of a sudden felt this 
terrific pain and saw the blood flowing from my right hand. 

Q. You don’t know whether your foot slipped off your 
knee or whether your hand slipped with the razor blade? 
A. I haven’t any idea. 

Q. You know that you accidentally cut the wrist? A. 
I just know that that is what happened. 

Q. Now, what time was it, if you can give us the approxi¬ 
mate time, that this happened? A. Must have been between 
quarter of seven and seven, right nearer seven, I would 
say. 

Q. Tell us what you did as soon as you became—^You 
don’t know whether you fainted when you cut this wrist 
or not; do you? A. No. 

Q. When you first noticed it, what did you observe? A. 
There was a pulse in the blood and that meant 

24 artery to me. I was really scared, and I was sick; 
and I went in the bathroom and threw up; and then 

I put cold water on it, which made it hurt terrifically; and 
then I tried towels to stop it; and I tried tourniquets with 
hair ribbon, which wouldn’t hold; and I finally— 

Q. Did they break or what happened to them? A. They 
broke. Just as soon as I put any pressure at all, they broke. 
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Then I finally found the spot about in here (indicating), 
I would say, if I pressed hard, I could retard the flow, 
pretty well stop it 

Q. Will you tell us what you did then to communicate 
with your office, and when did you decide to do that? A. 
Well, as soon as I found that I couldn’t really stop the 
blood, I couldn’t put a tourniquet on, and I had lost enough 
blood so I didn’t dare try to go downstairs, take my glasses 
and look up any telephone number, or anything—could 
dial the office number without my glasses on—knew it 
well enough—and I just said a prayer that Mr. Flynn 
would be in the office. He was always early. 

It was 20 minutes to eight by the clock on the stand. 
Whether that was right or not, I don’t know; but I called, 
and he answered. 

Q. Who is Mr. Flynn? A. Mr. Flynn was the associate 
or assistant to my boss. We called him ‘Hhe little 
boss.” 

25 Q. Who was the boss? A. Walter Dye. 

Q. How long had you worked for Mr. Dye and 
Mr. Flynn? A. About two years. 

Q. About two years. Now, when you got Mr. Flynn on 
the phone, tell us just what your conversation was with 
him? A. Well, it is three years ago; and I don’t think I 
can really recite it accurately. 

Q. Four years ago; isn’t it? A. No, it is three. 

Q. All right, I am sorry. A. But I do know that the 
substance of it was that I was too weak to go downstairs, 
and what should I do, and could he get help for me. And 
he said he could; I should go back to bed, they would take 
over; and I did. 

Q. You went back to bed and waited for help to arrive? 
A. Yes. 

Q. Did he say to you that he would have an ambulance 
sent for you? A. He said he would do what was necessary. 
I don’t remember the word **ambulance” being mentioned. 

Q. Now, tell us what was the first contact that you had 
with the city employes that came to your place, 223 Chan- 
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ning Street, Northeast? A. I heard footsteps com- 
26- ing up the stairs, and someone said, ‘‘Did someone 
send for an ambulance 1 ” I said, “Yes, right here. * * 
And some people came in the room. Either my eyes were 
not working properly, or else I didn’t open my eyes from 
weakness, but I don’t know how many, or anything about 
it; but I just heard voices. 

Q. What did those voices say to you? Give your best 
recollection of just what took place then? A. Well, I don’t 
know what order it took place in, but one of the first things 
I remember is someone back here (indicating). I was 
lying with my head at the foot of the bed, which was out 
in the room; and I heard this voice say, “Did you try to 
kill yourself?” And I practically rose up almost and said, 
“Good heavens, no.” Then I felt somebody doing some¬ 
thing to my arm; and I heard them say, “Time this.” 

And I said, “Oh, that is because you can only leave the 
tourniquet on a certain amount of time?” 

And he said, “Yes.” And in a second or two more, he 
said, “I can’t put it on; she is too fat. I will have to hold 
it.” And then they did some more. I lost consciousness or 
I don’t know what. Then there were questions as to who 
I was, where I worked, my next of kin; and I said, “Well, 
that is my sister, but she is way up in New Hampshire.” 

They said, “Don’t you have anyone nearer here?” And 
then I mentioned Mr. Gene Orvis, my cousin, who is here 
in town. 

.27 And somewhere in there, I said, “Look, will you 
please take me to Sibley, because I have Group Hos¬ 
pitalization and I know it is good at Sibley. I don’t know 
what other hospitals it is good at.” It may be good at a 
lot' of others, but I do know at Sibley, because I have been 
there. 

He saidj “No; we will take you to Gallinger.” 

I said, “Don’t I have anything to say about itt” 

And he said, “No.” 

And that was that. 

Q: Do you recall being asked how the accident happened? 
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A. 1 think he asked me what happened; and I told him to 
the best of my ability just as I have told you. 

Q. That you were trying to pare callouses on your feet? 
A. Yes. 

Q. Now, Miss Orvis, did you have any consciousness of 
anyone else coming in the room while these officers were 
there? Did you know of a neighbor coming in? A. Yes; 
I heard Mrs. Alcorn’s voice. 

Q. Who was Mrs. Alcorn? A. Well, she lived at the cor¬ 
ner of the next street down on Channing; and she was a 
very good friend of Miss Swift. She had a key to the 
house, and she had given them the key to get in. Otherwise, 
the house was locked, of course. And she came as soon— 
I believe she wasn’t even dressed when she gave 
28 them the key. She came as soon as she was dressed. 

She very kindly, when I asked her to, took my little 
traveling bag and put a clean nightgown, false teeth, false 
teeth powder, toothbrush, comb, things that I asked for, in 
it, to go with me. 

Q. You became conscious she was there and you asked 
her to get these things together? A. Yes; told her where 
they were. 

Q. Now, Miss Orvis, what do you recollect further with 
respect to conversations that followed your having your 
bag fixed? A. Well, I heard them talking, wondering how 
they would get me down the stairs. There was about four 
steps and a sharp comer, and they were narrow. I listened 
for a minute and they seemed to think they weren’t going 
to be able to do it. Then I said, ‘‘Well, maybe I could walk 
down. I can try.” And somebody, I suppose the ambu¬ 
lance attendant, took my arm, helped me up; and he said, 
“If you feel the least bit queer, let us know.” 

I think I had taken possibly four steps. I said, “Every¬ 
thing is black”; and that is the last I knew. 

Q. When did you regain your consciousness? A. Just 
as they put me into the ambulance, slid the stretcher on 
the—^whatever it is that the stretcher goes on in the ambu¬ 
lance. 
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' Q. Now, were you ever conscious during that time 

29 that your employers had arrived at your house? A. 

No, I didn’t know they were there at all. 

Q. Did you discuss with them at all, after you got in the 
^bulance, where you were going? A. No. 

Q. Describe your trip to Gallinger to the jury. A. Well, 
it semed to me that all we did was to go over rough bumpy 
roads, around comers; and I almost went off the stretcher, 
or whatever it is you call it, once going around a comer. 
I was awfully sick at my stomach; and I asked for the little 
pan that they give you to vomit into; and I tried to vomit; 
and all I could do was spit up a little foam; and I was 
still sick. 

Q. Did you again become unconscious on the way over 
there? A. I suspect I did because I didn’t know anything 
more until I heard the doctor speak to me. 

Q. Where did you hear the doctor speak to you? Where 
were you then? A. I suppose I was in surgery, or some¬ 
thing. 

Mr. Gasch: I must object to supposition. 

The Court: You can’t testify as to what you suppose, 
unless you know. 

The Witness: I don’t know where I was. 

By Mr. McCann: 

30 Q. You don’t know. You did hear a doctor’s voice? 

A. The doctor, said, “This is going to hurt.” 

Q. Describe what took place there, if you will? A. Well, 
I said, “Go ahead.” 

He said, “I am going to freeze the area.” And he froze 
the area, apparently. I felt the prick of the hypodermic. 
Then he started to sew the thing up and I said, “I can still 
feel that.” 

He said, “All right, I will freeze it some more.” 

Then I lost consciousness, I guess. And then I said, 
“How long is this going to take?” And I explained to 
him that I have a curvature which is inward, and it is 
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pretty hard for me to lie flat on my back. And he said it 
would take about fifty-flve minutes. 

Then a little later, I probably woke up again; and I said, 
“How much longer nowV^ 

And be said, “About fifteen minutes.’^ 

And then the next thing that I knew, a nurse shook my 
shoulder and said, “Roll off onto the cot”; and I was in 
the ward. 

Q. Now, when you became conscious of where you were, 
tell the jury just what sort of room you were in? A. It 
was a long ward with beds this way (indicating), down 
both sides, empty in the middle. I don’t know just how 
many it held, but I would say 50. 

31 Q. Fifty? A. Yes. I heard afterwards that there 
were 60 there during the time; they put extra beds 
down the center. It was pretty crowded. Barred windows. 

Q. There were barred windows. Were the doors locked 
to this ward? 

Mr. Gasch.: Now, Your Honor, I submit that is objection¬ 
able, unless the lady has personal knowledge as of the time 
the question is being asked. 

The Court: She can’t testify to anything in the nature 
of information with reference to the physical character¬ 
istics of the wards where she was, which she obtained later. 
She can only testify, of course, to what she observed at 
the time. If she had no observation, by virtue of her 
physical condition, she can’t testify. 


32 By Mr. McCann: 

Q. Now, when you became conscious of the place where 
you were, describe your first conscious moments there and 
what you observed? Just tell the jury what you saw 
there? A. Well, I don’t think I saw much of anything 
those first conscious moments, because my eyes still 
weren’t working properly. I just saw I was in a ward; 
there were a few people there, but not many at that time. 





30 


Q. Now, later in the day, did yon become more conscious 
of your surroundings t A. I did, when— 

' Q. At what time would you say that you became con- 
' scions of your surroundings and those that were in the 
room with youT A. I don’t know the time, because I don’t 
know what time I was in there; but it was after lunch time, 
and Mr. Orvis got a special permit to see me for just a 
few minutes. 


33 Q. Now, tell us about the visit that was made to 

34 you in the afternoon by your cousin. Gene Orvis? 
' A. Well, I was either asleep or xmconscious or just 
lying there, sort of comatose, and my shoulder was shaken 
gently; and I looked up and here was Gene; and I burst 
out crying. I had been trying very hard not to cry, but 
I just let go. And I told him, I said, ‘‘Here I am with all 

' these cra 2 y people. What am I going to do?” 

And he said, “Cheer up. I will get you out.” 

And I think that is about all we said, because I was so 
weak, I just couldn’t say anything to him. 


Q. Now, will you describe what happened on the next day 
and your observations with respect to the people who were 
in the ward on the first afternoon and the next day? 

Mr. Gasch: I object. Your Honor. May we approach the 
bench? 

The-Court: Yes. Step down. 

(Whereupon counsel appro8u;hed the bench and the fol¬ 
lowing proceedings were held out of the hearing of the 
jury.) 

35 Mr. Doyle: If it please Your Honor, our objec¬ 
tion to this is that it is irrelevant and it occurred 
on the following day, which was December 30. The rec¬ 
ords of this Court show on December 29, 1947, an order of 
this Court issued for commitment as a mental health case. 

The Court: If that is so, then she was committed under 
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Court order, and the responsibility of this police officer 
ceased. 

Mr. McCann: May it please the Court, we don’t think 
it did, because we are going to show, if it hadn’t been for 
the prevarication told by this police officer, there wouldn’t 
have been an order by the Court. He misrepresented the 
facts to the Mental Health Commission. 

Mr. Doyle: In Jillson v. Caprio, of which I believe Your 
Honor is aware, there was a similar allegation in similar 
circumstances to this case, in which Dr. Caprio had re¬ 
quested the arrest of a person in a private house. 

The Court of Appeals here, owing to the statute, said 
that there was liability, but until the order of the Court 
had been received. 

The Court: That is a little bit different from this case 
here. He advised, requested or directed. In this case, Mr. 
McCann makes the statement that the police officer lied on 
his petition to the Court. 

Mr. Doyle: Lied in his petition to the Court? 

36 The Court: He didn’t put it that way. He put 
it a little more gently. You said he prevaricated? 

Mr. McCann: I think so. 

The Court: **Sally Orvis slashed her wrist with a razor 
blade in an attempt to end her life. She would not give 
any explanation for her actions or attempt to stop the 
bleeding of her wrist.” 

I will let it stand. 

Mr. Doyle: As for the matters subsequent to the order 
of this Court, it is certainly not a void order of the Court. 
The commitment was certainly by reason of the action. 

The Court: That is questionable. This jury has to de¬ 
termine, if the case goes to the jury, under what circum¬ 
stances did she slash her wrist. She said she was cutting 
callouses and her hand slipped. When he came there, he 
was faced with the fait accompli. The evidence, as it ap¬ 
peared to him, led him to conclude, as a reasonably prudent 
person would, under the circumstances, with the responsi- 




bility devolving upon him, that she attempted suicide. That 
is the basic issue. 

Mr. Doyle: There is nothing in the complaint. 

Mr. McCann: We don’t have to. 

The Court: Mr. McCann makes this point. Her testi¬ 
mony is now she was cutting a callous. Now they say that 
when they say in this petition that she cut her wrist with a 
razor blade, presumably wasn’t cutting a callous, and at- 
' tempted to end her life, that that is the falsehood 

37 stated in this petition; and based upon that petition, 
ex parte, the Court committed her. 

It is different from this situation, in which he says, ‘‘ad¬ 
vised, requested or directed, and thereby caused the police 
to arrest the appellant” 

We will let it go, on the basis on which she puts it. 

Mr. Doyle: If I might just say one more thing in that 
regard. Your Honor. If there was this slashing of the 
wrist in this case, the only prevarication that he could have 
caused in this is, “in an attempt to end her life.” 

‘ The Court: “And she wouldn’t give any explanation for 
her action.” 

Mr. McCann: And she gave no explanation. 

The Court: “Or attempt to stop the bleeding of her 
wrist,” which would lead to the conclusion in the mind of 
the Court that she actually was engaged in suicide. 

Mr. Doyle: If this is correct, then any person, simply 
by ex parte evidence, by initial evidence, direct evidence, 
on the question of false arrest, can bring all sorts of irrele¬ 
vant matters in before a jury, especially on the question of 
damages, with which the jury is not concerned. 

Mr. Gasch: Your Honor, I have this observation to make 
with respect to the explanation. His statement there is 
simply a conclusion. That was his explanation that he 
believed, inasmuch as he looked at her foot and saw 

38 no evidence of paring— 

The Court: The petitioner is informed and be¬ 
lieves and, therefore, avers—^I will let it stand. 


33 


(Whereupon counsel resumed their places at the counsel 
table, and the following proceedings were had in open 
court:) 


By Mr. McCann: 

Q. Well, will you tell us just when you became acquainted 
with the people in the ward where you were taken by the 
hospital authorities ? A. I should say my first real realiza¬ 
tion of them was Tuesday night, when I went to supper 
instead of having a tray, trying to help the nurses. 

The Court: When was Tuesday night? 

Mr. McCann: Monday was the 29th, Your Honor; and 
Tuesday would be the 30th. 

The Court: On Tuesday, the 30th, the Mental 
39 Health Commission examined her, by way of pre¬ 
liminary report, and made a finding to the Court, 
finding her not to be sane. 

Mr. McCann: May it please the Court, we challenge the 
accuracy and truthfulness of that. 

The Court: I am not going into that, because they saw 
her. The Mental Health Commission members saw her at 
that time, and that was their conclusion. So anything that 
happened on that date is out. 

Mr. McCann: Anything that happened after Tuesday? 

The Court: She was examined by the Mental Health 
Commission on December 30, 1947, presumably at the hos¬ 
pital. I don’t know. Now, if she was examined by them 
on that date and found in their preliminary report to be of 
unsound mind, the suit is not against the Mental Health 
Commission; it is against the police officer; therefore, the 
police officer’s responsibility ceases as of that date. 

Mr. McCann: May it please the Court, may we say that 
at the time that this issue was raised before Judge Pine, 
an affidavit was submitted by the plaintiff herein, stating 
that she was never examined by the Mental Health Com¬ 
mission. 

Mr. Gasch: Now, Your Honor— 
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The Court: Just a minute. I am not going into that 
because I have a report of the Mental Health Commission, 
signed by all three members, which I am going to take as 
basic. We are not concerned with that, because that 
40 is a collateral matter. 

• ••••••••• 

The Court: When was the first conscious moment you 
had after you were taken to GallingerT 
The Witness: The first really conscious moment was 
when they brought me my supper Monday night 


By Mr. McCann: 

Q. Then tell us who else you saw in the ward that evening 
that you first got there? Describe them. A. Well, a funny 
little old woman, about 4 feet tall, that kept rushing up and 
down. 

Mr. Gasch: Just for the record, may it show that our 
objection goes to all this line of testimony that was subse¬ 
quent to the receipt of the order of this Court, signed by 
Judge Proctor? 

The Court: This, I take it, is on Monday evening; isn’t 
that right? 

The Witness: Yes. 

The Court: The order was not received until some time 
later. 

Mr. Gasch: No, Your Honor. The order of the 
42 Mental Health Commission came in the second day, 
but the first day— 

The Court: Now just a minute. The order of Judge 
Proctor was signed on the 29th. 

Mr. Gasch: Yes, Your Honor. 

The Court: That is the ex parte order, predicated upon 
the petition of the police officer. 

Mr. Gasch: Yes, Your Honor. 

The Court: Subject to the infirmities that counsel raised 
at the bench with reference to that. 
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Mr. Gasch: Eight, sir. 

The Court: Anything after December 30,1947, when the 
preliminary report of the Commission of Mental Health 
was received, will be excluded. Anything before that is 
admissible. 


43 The Court: Well, is there any doubt about it that 
she was in the psychiatric ward in Gallinger Hos¬ 
pital? 

Mr. McCann: No doubt whatsoever. 

Mr. Gasch: No doubt whatsoever. She was there by 
order of the Court 

44 The Court: I am not concerned with how she was 
there at this moment. She was in the psychiatric 

ward in Gallinger Hospital. 

Mr. Gasch: Certainly, Your Honor. 


49 Mr. McCann: May we approach the bench. Your 
Honor? 

The Court: Yes. 

(Whereupon counsel approached the bench and the fol¬ 
lowing proceedings were held out of the hearing of the 
jury:) 

Mr. McCann: May it please the Court, I am not sure 
what the record shows with respect to the examination by 
this Dr. Malone. 

The Court: You mean the record of the Mental 

50 Health Commission? 

Mr. McCann: No. 

The Court: The record of the lunacy proceeding? 

Mr. McCann: No. Dr. Malone was the doctor in the 
psychiatric ward. She was not a member of the Mental 
Health Commission. I don’t know whether it took place 
on Tuesday or Wednesday. I think it is her recollection it 
took place on Wednesday. I think Dr. Malone said it took 
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place on Tuesday. I wanted to go into that, bnt I wanted 
to be sure I am not violating Yonr Honoris rnle. 

The Court: There is nothing here to indicate. 

Mr. McCann: Nothing to indicate in the Mental Health 
Commission file. 

Mr. Brookhart; There is nothing in this file, because Dr. 
Malone had nothing to do with the Mental Health. 

Mr. McCann: I want to know if Your Honor will permit 
her to describe the examinations that she had from Dr. 
Malone, the examination she had from Dr. Gilbert, when Dr. 
Gilbert discharged her from the hospital on Saturday? 

The Court: I don’t think those are materiaL She was 
subsequently, as it appears, before the date set for the 
hearing before the Mental Health Commission, discharged; 
and she was discharged, presumably, according to the 
Mental Health file, upon the recommendation of a Dr. 
Sweeney. 

Mr. Gasch: Dr. Gilbert, Your'Honor. 

51 Mr. Doyle: I think Dr. Sweeney’s name appears 
there. 

Mr. McCann: Dr. Sweeney is the superintendent. 

The Court: All right. The petition was filed; then the 
Commission of Mental Health ex parte examination found 
her not to be sane, December 30, 1947; hearing set for the 
'8th day of January, 1948 at ten o’clock; summons went out 
to the individuals concerned. Then the next thing is Jan¬ 
uary 3,1948, five days before the hearing: 

' “This is to inform you that Sarah Whitin Orvis is di- 
' rected to the Commission of Mental Health”; and then was 
discharged January 3, 1948 as of sound mind, signed by 
A. B. Sweeney, M.D., the superintendent. 

Mr. McCann: Of course. Dr. Sweeney has an aflBdavit in 
the file, himself, that he didn’t even Iniow she was there 
until after she was discharged, until after the examination 
by Dr. Gilbert. 

Mr. Gasch: Until after the order was received. If you 
read the affidavit, you will see that is correct. 
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The Court: I don’t understand what point is being 
raised. 

Mr. McCann: I wanted to get in the testimony with re¬ 
spect to her examinations by Dr. Gilbert and her examina¬ 
tions by Dr. Malone. 

The Court: As a result of those examinations, she was 
discharged? 

Mr. McCann: Yes. 

52 The Court: They are not materiaL 

Mr. Brookhart: The first time she was examined, 
she was found sane; and those examinations were made 
outside. 

Mr. Gasch: I dispute that. 

Mr. Doyle: She was found what? 

Mr. Brookhart: She was found sane. 

Mr. Doyle: That is incorrect. 

The Court: Well, the examinations are not going to 
help us, the routine. We- are only concerned with the re¬ 
sult. She was discharged on January 3, 1948 as sane. 

Mr. McCann: May I use this, sir? 

The Court: Yes. 

(Whereupon counsel resumed their places at counsel table 
and the following proceedings were held in open court:) 


53 By Mr. McCann: 

Q. Now this statement says, and I am reading from it: 

‘‘In the matter of Sally Orvis, Patient, Mental Health 
Number 2129-47.” 

It is a “Preliminary Report to the District Court of the 
United States for the District of Columbia. 

“The Commission on Mental Health reports that they 
have examined Sally Orvis, patient, and find her not to be 
sane, and recommend that the rule to show cause issue, and 
the matter be set down for hearing before the Commission 
on Mental Health and the Court set a date therefor. 




38 


“Commission on Mental Health.” 

Signed, “Dr. Levinson, Dr. Morse and Mr. Walsh.” 

Were yon ever examined by these three menT A. No, 
sir; I was not. 

Q. Did they ever talk with yon while yon were a patient 
in Gallinger Mnnicipal Hospital? A. No, sir. 

Q. Did yon ever see the Mental Healtii Commission in 
another room while yon were in the hospital? 

Mr. Gasch: Now, Yonr Honor, I mnst object to this line 
of interrogation. It is collateral to the issnes we have be¬ 
fore ns, which is simply the case against Mr. Brickman. 

The Conrt: I think the objection is very well taken, Mr. 

McCann. As I said earlier, this woman is not sning 
54 the Mental Health Commission. She is sning a X)o- 
' lice ojBScer who, allegedly, in the performance of his 
dnty, so misperformed his dnty that as a conseqnence of 
that misperformance, she was falsely imprisoned in Gal¬ 
linger Hospital in the psychiatric ward. That is the whole 
mterrogation. 

Mr. McCann: May it please the Conrt, may I present 
very briefly onr thonght on the matter? First, that the po¬ 
lice oflScer pnt her in the hospitaL 

The Conrt: Jnst a minnte. I have indicated my views 
in the matter, sir; and I am going to confine connsel to 
presentation of evidence against this officer and this officer 
alone. Anything that the Mental Health Commission might 
have done in derogation of its responsibilities or its dnties 
may be very interesting, bnt the Mental Health Commis¬ 
sion is not a party defending this case; and I so rule. 

Mr. McCann: May it please the Court, I thought that 
Your Honor would consider this thought: That if the con¬ 
duct of the officer was responsible for everything that hap¬ 
pened thereafter, that the Court would allow this testi¬ 
mony in. 

The Court: That is very true; but certainly the officer 
was not responsible for what the Mental Health Commis¬ 
sion might do. It is a body of a semi-judicial character. 
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set np by statutes, an arm of this Court. He is not respon¬ 
sible for anything this Court might do or anything an arm 
of the Court might do; and I so rule. All right. 


55 By Mr. McCann: 

Q. Now, Miss Orvis, at what time were you released from 
the hospital? A. About three o^clock in the afternoon of 
January 3. 

Q. On being released, with whom did you leave the hos¬ 
pital? A. With my employer, my boss, Mr. Dye. 

Q. Where did you go? Al. To his home. 

Q. Why did you go to his home? A. Because I had no¬ 
where else to go. Miss Swift had thrown all my things out 
and, apparently, didn’t want me to come back. 

Q. Will you tell the Court where your things were when 
you got out of the hospital? A. I had discovered they were 
at the 12th precinct, police precinct 
Q. What did you have to wear when you were taken to 
your employer’s home on January 3? A. A nightgown and 
a cotton housecoat, bed slippers. 

Q. And slippers? A. (Witness nodded assent.) 

Q. Did you stop at the police station for any of your 
clothing then? A. No, sir. 

56 Q. When did you get any additional clothing from 
the police station? A. Mr. Dye phoned them and 

asked if he might get some of the clothes. They said if I 
would write a letter, specifying one dress, one pair shoes, 
and so forth, they would give it to him. He got that Sat¬ 
urday night. Sunday, I went up and got the rest of my 
clothing. 

• • • • • • • • 

58 By Mr. McCann: ^ 

Q. Do you have any idea what your weight was on De¬ 
cember 27,1947 ? A. About 250. 

Q. How long have you been a large woman? A. Ever 
since birth. I weighed 12-% pounds when I was bom. 
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Q. How much did you weight at 12 years of age? A. I 
don’t know, but at 13, I weight 200; and I have never 
weighed less since. 

Q. Is that right? Miss Orvis, are yon right or left- 
handed? A. I am left-handed. 

Q. Would you mind holding out your wrist so that the 
jury can see the cut? 


59 By Mr. McCann: 

Q. Now, Miss Orvis, at the time that you were lying in 
your bed and these ambulance men and officers came to 
lyour room, were your feet covered up? A. Yes. 

Q. You had blankets over them? A. I was cold and I 
had the blankets over me. 

Q. Did you, when you reported to the voice that asked 
you how did it happen—^that “I had an accident while 
cutting callouses on my foot”—^that is correct; is it? A. 
Yes. 

Q. Did anyone look at the bottom of your foot to test 
the truth of your statement at that time? 


60 The witness: No one did, to the best of my know¬ 
ledge and belief. 

By Mr. McCann: 

Q. When you got out of bed and tried to walk, did you 
or did you not put on house slippers? A. I put on my bed 
slippers. 

Q. And you were walking with your house slippers when 
you fainted? A. Yes, sir. 

Q. Now, Miss Orvis, going back to your arrival in the 
hospital and the visit which your cousin, Gene Ovis, made 
to you, did he bring you anything at that time? A. Yes, 
he did. He brought me several stamped envelopes 

61 and a little pad of paper and a penciL 
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Q. What happened to those! A. Well, they took 
the envelopes away from me; said I conldn^t keep those; 
let me keep the pencil and the paper. 


Q. On the morning of the second day, did yon have 
occasion to call anyone to help you go to the bathroom? 
A. Yes, I did. 

Q. Whom did yon call? A. I called the nurse who was 
working around the ward. 

Q. Did she say anything to you at the time? 

Mr. Gasch: I object to conversation. Your Honor. 

Mr. McCann: The morning of the second day. 

The Court: She may testify. 

The Witness: Yes, she did. She turned the card which 
had my name on it on the foot of the bed, as she came 
around, and she said, ‘‘Miss Orvis.” And then she helped 
me out of bed. She said, “You don’t belong here.” I said, 
“What do you mean?” She said, “I have been here 28 
years. . .”— 

62 Mr. Gasch: I move it be stricken; it is hearsay. 

The Court: It is opinion by a person not pro¬ 
fessionally qualified to express one as to whether she be¬ 
longed there or not; and I will exlcude it. A nurse is a 
nurse; she is not a physician. 


64 Q. What time did you receive the first legal 
papers that were served on you? A. I don’t know 

the time exactly, but it was after supper, probably eiround 
six to six-thirty. 

Q. That was on Monday, December 29? A. Yes, sir. 

Q. Did you read these notices? A. I couldn’t, because I 
didn’t have any glasses. 

65 Q. Did you secure someone else to read them to 
you? A. Yes, I got the girl in the bed on my right 

side. Miss Julia Hutton, to read them to me. 

Q. Did you do the same thing with the second set of 
papers that were served on you? A. Yes. 
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Q. She read those to yon, too? A. Yes. 

Mr. McCaim: Cross examine. 

Cross Examination 

By Mr Gasch: 

Q. Miss Orvis, I will ask you if it isn’t a fact that that 
was the first information yon had that yon were in the 
psychiatric ward, when this girl read those papers to yon? 
A. Oh, no. 

Q. Are yon sure about that? A. Yes, sir. 

Q. Do yon recall making an affiidavit on the first day 
of June, 1948? A. I recall making an affidavit about that; 
I wouldn’t know just the date. 

Q. Now, yon made that affidavit, did yon not, at the 
request of either your counsel or Congressman Plnmley? 
A. Yes. 

Q. Nobody connected with Mr. Brickman had any- 
'66 thing to do with your making that affidavit; did they? 

A. I don’t think so. 


Q. Was your recollection of what transpired on the 29th 
day of December, 1947, pretty clear then on the first day of 
June, 1948? A. I should say it was pretty clear. 

Q. It was pretty clear then? A. Yes. 

Q. Would you say it was more clear then than it is now? 
A. Probably. 

I Q. Yes. And I will ask you if you didn’t state in that 
affidavit as follows: 

i ‘^It was only after having the papers read by a patient 
in the adjoining bed that I learned for the first time I was 
in the psychiatric ward charged with insanity.” 

A. That was the first time I knew I was charged with 
insanity. I knew I was in the psychiatric ward; but I 
didn’t know I was charged with insanity until she read that. 

I Q. Now, you testified, I believe, also, that you talked to 
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your cousin, Mr. Engene Orvis; is that right? A. I saki 
a few words to hiTo. 

Q. Yes. Now, do yon recall the statement yon 

67 made with reference to that in yonr affidavit? A. No, 
I don^t. 

Q. Yonr mind was pretty fresh abont that conversation 
at that time; wasn^t it? A. I think so. 

Q. I will read yon that statement: 

“On Monday afternoon, December 29, before the service 
of the above papers on me, my consin, Mr. Engene Orvis, 
was permitted to see me for a few moments, bnt he did 
not tell me where I was; and I was too weak to talk to him.*’ 

Isn’t that a fact? A. I conldn’t have carried on a con¬ 
versation with him; bnt I conld say a few words. 

Q. It is a fact that yon didn’t talk to him at all; isn’t it? 
A. No, sir. I don’t consider saying jnst a few words and 
crying is a conversation, as talking to him. 

Q. Yonr recollection was pretty clear on that occasion; 
wasn’t it? A. I beg yonr pardon? 

Q. Yonr recollection was pretty clear six months after 
this happened; wasn’t it? A. Shonld have been. 

Q. All right. Was yonr recollection pretty clear on this 
thing on October 27, 1949, when yonr deposition 

68 was taken in my office? A. Probably not as clear. 

Q. Not as clear as it was at the time of making the 
affidavit? A. No. 

Q. Bnt more clear than it is at the present time? A. Pre- 
snmably. 

Q. Yes. I will ask yon if yon didn’t testify, at Page 18 
of that record, as follows: 

‘‘Qnestion: Did yon get ont of yonr bed to go to the 
bathroom the day yon were bronght there? 

‘‘Answer: I don’t think so. 

“Qnestion: Yon don’t recall that? 

“Answer: I don’t recall it, and I don’t believe I conld 
have. The only other thing I recall npon that day was that 
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Mr. Eugene Orvis had a special permit to see me for ten 
minutes. 

“Question: That was your cousin? 

“Answer: Yes. I couldn’t even talk to him. 

' “Question: That was on the first day? 

“Answer: Yes. I think he said it was about three o ’clock. 
“Mr. Brookhart: Was that on the first day? 

“The Witness: Yes, the day I was brought in, that after¬ 
noon.” 

69 Your recollection was pretty clear on that occa¬ 
sion; wasn’t it? A. Yes, sir. 

Q. You didn’t talk to Mr. Orvis. And in connection with 
both the aflSdavit which you made for Mr. Plumley, and 
this deposition, you swore to tell the truth; didn’t you? A. 
(Witness nodded assent.) 

Q. Now, did I understand you correctly that in describ- 
iug certain things that you recall that you remembered an 
incident of plates on the table, butter being placed there on 
the table, and some of these unfortunate persons grabbing 
the butter? A. (Witness nodded assent.) 

Mr. McCann: You will have to speak up. Miss Orvis, 
instead of nodding your head. 

The Witness: Oh, yes, I remember that. 

By Mr. Gasch: 

' Q. That was when you went to the dining room? A. Yes. 

Q. I see. Now, to the best of your recollection, did you 
' go to the dining room on the first day? A. No, I did not. 

Q. Bid you go to the dining room on the second day? A. 

■ I think that the first time I went was supper of the second 
day. 


71 Q. Now, do you remember the conversation you 
I had with Mr. Bye, I guess it was? Was he the first 
one you called or was it— A. Mr. Flynn. 

'Q. —^Mr. Flynn. Is he here now or is he out of town? 
A- No; he is out of town. 
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Q. Some place in Ohio? A. I believe so. 

72 Q. You sent him interrogatories which have been 
filed in this case? A. Yes. 

Mr. Gasch: Will Your Honor indulge me one moment, 
sir? 

By Mr. Gasch: 

Q. Miss Orvis, have you seen the deposition of Mr. Flynn 
on written interrogatories? A. Yes, I read it. 

Q. I see. Now, the question I am going to ask you is 
based on Question Number 4. Question Number 4 concerns 
your conversation over the telephone with him, when you 
called hiTn. 


73 By Mr. Gasch: 

Q. Do you recall your conversation with Mr. Flynn 
shortly before eight o^clock? A. I recall I had conversa¬ 
tion with him, yes. 

Q. Now, as a matter of fact, you called him primarily 
just to tell him you wouldn’t be at work that day; didn’t 
you? A. That was one of the reasons, yes. 

Q. Yes. And do you recall he said to you: 

“Have you got a cold? Your voice sounds weak and kind 
of indistinct.” 

A. (Witness nodded assent.) 

74 Q. And then you told him for the first time, no, you 
didn’t have a cold, but you had just cut your wrist. 

Do you recall that? A. Yes. 

Q. And it is then that you described to him the circum¬ 
stances of the injury, the fact that you had lost a lot of 
blood. That is a fact, you did lose a lot of blood? A. I 
think so. 

Q. And it is the further fact you were quite weak at that 
time; were you not? A. I was. 


I 
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Q. And yon had, previous to that, collapsed into a form 
of semi-consciousness on several occasions? A. No, I don’t 
th in k so. 

Q. You had dozed off? A. Not previous to that tele¬ 
phone calL 

Q. You remained continually alert and awake from the 
time this incident happened until the time you made this 
telephone call? A. I think so. 

Q. All right. Now, you didn’t ask him at that time to 
do anything specifically for you; did you? A. I don’t know 
what I said. I think I said, “Will you take over” or some¬ 
thing to that effect, knowing that he would know what I 
meant. 

75 Q. And he said, “Go back to bed and I will take 
care of the thing”? A. Yes. 

Q. Then after you went back to bed, then you dozed off 
for a while; didn’t you? A. I expect so. 

Q. Lapsed into semi-consciousness? A. Probably. 

Q. And your attention was next attracted by hearing 
someone coming up the steps saying, “Did someone ask for 
an ambulance?” A. Yes, sir. 

Q. Now I will ask you if at that time there wasn’t just 
one man that came up the steps, one of the ambulance men? 
A. I haven’t any idea, Mr. Gasch. 

Q. Do you recall any conversation at all with that single 
ambulance man that first came up, Mr. O’Donnell, the 
larger of the two? A. I didn’t see anybody. 

Q. Now, you say you didn’t see anybody. Did you have 
your eyes closed? A. Either I had my eyes closed or they 
didn’t work. 

Q. I see. A. Because I didn’t see anybody that whole 
time. 

Q. Was there something wrong with your eyes; or 

76 was it just a question of weariness and fatigue? A. 
Weakness, I have an idea. 

Q. So you can’t recall what, if any, conversation you had 
with Mr. O’Donnell when he came up the stairs at first and 
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said, “Did someone call an ambulance?” A- I don’t know 
that it was Mr. O’DonneU, I just know it was a voice. 

Q. Now, you remember that there were two ambulance 
men; do you not? A. Must have been, because one spoke 
to another. 

Q. Yes. Do you recall that one was a small man and one 
was a medium-sized man? A. I didn’t see them. 

Q. You had your eyes closed at that time? A. All I 
beard was voices. 

Q. And you had a feeling of weariness; is that correct? 
A. I don’t know whether you would call it weariness or 
weakness. They are pretty nearly synonymous. 

Q. Yes, that is correct; and you would characterize it 
more as weakness; would you? A. I would say it was more 
weakness. 

Q. Now, do you recall that some appreciable interval 
later that two policemen came in with these two ambulance 
men? 

• ••••••••• 

77 The Witness; I don’t know of anybody coming 
but just one time. 

By Mr. Gasch: 

Q. You recall simply the conversation with some un¬ 
known voice? A. (Witness nodded assent.) 

Q. Then would you say that some time later you started 
answering questions for certain people whose iden- 

78 tity you don’t know as of this time? A. Well, to me, 
it went right along. I mean, there was no appre¬ 
ciable interval that I know of. 

Q. I see. A. It was all at one time, as far as I know. 

Q. Now, what you were interested in primarily was get¬ 
ting the flow of blood stopped; isn’t that correct? A. Yes. 

Q. You, yourself, had been unable to do that to your own 
satisfaction; isn’t that correct? A. I had lessened it, but 
not stopped it. 




48 


Q. Yes. So that at the time that these voices were heard 
by you, this blood was just dripping; you had been in a 
semi-conscious state prior thereto; and at the time, of 
course, you were in a semi-conscious state, you could do 
nothing about stopping the blood; isn’t that correct? A. I 
suppose so. » 

' Q. Then when these officers came in, when these men came 
in, do you recall, did you know they were officers at that 
time? A. No, I didn’t. 

Q. Did you know anything about who they were or where 
they were from? A. Just knew they must be an ambulance, 
because they said, “Did yon ask for an ambulance?” 

79 Q. Just people who came there to help yon? A. 
Yes. 

' Q. And you recall that one of them asked you about what 
your name was? A. Yes. 

Q. Where your next of kin lived? A. Yes. 

Q. Did you have any relatives in the city? A. Yes. 

Q. Do you remember that? A- Yes. 

Q. Then they also asked you about the circumstances of 
the incident; didn’t they? A. Yes. 

Q. And they attempted to stop the flow of blood first by 
a tourniquet? A. Yes. 

Q. Then by the pressure bandage? A. (Witness nodded 
assent) 

Q. Then you testified you recall hearing conversation 
among these men that it would probably be pretty difficult 
to carry you down the stairs, because the stairs were nar¬ 
row and because you weighed quite a bit? A. Yes. 

Q. Amd at that time, you roused yourself and said, 

80 “May I walk?” Do you remember that? A. I don’t 
think that is the way I phrased it. I said I could try 

to walk. 

Q. In other words. Miss Orvis, you wanted to get down¬ 
stairs and wanted to get to the ambulance; you wanted to 
have medical attention; did you not? A. I wasn’t thinking 
of that at all, just to be honest. 
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Q. Did you have any desire at that time to resist these 
men? A. Mercy, no. 

Mr. McCann: May it please the Court, I object to that. 
Did she have any desire to resist the men. I don’t believe 
that that is an issue in this triaL 

The Court: Well, whether or not she attempted to com¬ 
mit suicide is an issue. 

Mr. McCann: Whether or not she attempted to commit 
suicide ? 

The Court: Yes. 

Mr. McCann: I didn’t think there was an issue of her 
attempting to commit suicide. 

The Court: It would certainly affect the officer’s judg¬ 
ment ; wouldn’t it? You may inquire. 


81 ByMr. Gasch: 

Q. In other words, you wished to go along with them so 
that some medical person could competently stop that bleed¬ 
ing which rather frightened you; isn’t that a fact? A. I 
don’t think that entered my mind, just truly and honestly, 
Mr. Gasch. 

Q. Did anything enter your mind at that time? A. Just 
tr 3 dng to be helpful. 

Q. And you wished to be helpful to those that were— 
A. Helping me. 

Q. —Whelping to stop the flow of blood; isn’t that correct? 
A. Surely. 

Q. Very well. Now, when you got out to Gallinger Hos¬ 
pital, do you recall who took you in? A. No, I don’t. I 
was totally unconscious. 

Q. Yes. And the first thing you knew was when a doctor 
or someone was applying some substance to your hand that 
would lessen the pain which you felt to some degree when 
they were sewing up the wound; isn’t that correct? A. A 
hypodermic. 

Q. Yes. And they spoke about freezing the cut? 

82 A. Freezing the area. 
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Q. So that they could sew it up without hurting 
you so much? A. Yes. 

Q. And you recall that the second time they made the 
application of this substance, whatever it was, that there¬ 
after you felt no further pain; is that correct? A. That 
is true. 

Q. Were you conscious or were you unconscious? A. 
Part of the time I was conscious, but most of the time, xm- 
conscious. 

Q. I see. And thereafter, they took you out and you re¬ 
member a nurse patting you on the shoulder and saying, 
“Boll on the bed,” or something like that? A. Yes. 

Q. What happened after that? A. Nothing that I know 
of. I mean, I just landed. 

Q. You just landed into slumber? A. Either sleep or 
unconsciousness or a combination of the two. 

' Q. And the next thing that you remember is a visit from 
your cousin, Mr. Eugene Orvis? A. Yes. 

Q. Actually, that is about all you remember of that 
83 first day; isn’t it? A. It surely is xmtil supper time. 

Q. Until supper time. Do you remember anything 
else that happened at supper time except the hot dog and 
the glass of milk, which, I take it, didn’t appeal to you? A. 
No, it really didn’t, hot dog and beans. 

Q. Now, outside of the fare that they offered you at the 
hospital on that occasion, do you remember anything else 
between Mr. Orvis’ visit and the menu at supper that night? 
A. No, I don’t. I imagine that is a pretty short time, any¬ 
way, because we must have had supper around five. 

Q. I see. And then there came a time—^was it after 
supper or while you were having supper—^that these papers 
were served on you? A. It was after supper. 

Q. It was how long after supper? A. Must have been 
quite a while, because everybody had come back from the 
dining room. ' 

Q. Did anything happen other than what you have told 
me; namely, the visit of Mr. Eugene Orvis in the afternoon. 
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and the meal, your recollection of the menu? Did anything 
else happen while yon were out there before yon received 
those papers? A. No, sir. 

Q. It did not? A. No. 


87 ByMr. Gasch: 

Q. Did it occur to you. Miss Orvis, to seek assist- 

88 ance by any other means than calling your office? 
A. No, it didn’t. 

Q. Do you know that by simply dialing ‘‘Operator” on 
the telephone, that you can get emergency assistance? A. 
I thought of that— 

Q. Or hadn’t that occurred to you? A. I thought of that 
afterwards. I didn’t at the time. 

Q. You didn’t think of it at the time. 

The Court: You say you rose at 6:15? 

The Witness: At a quarter of six. 

The Court: Five-forty-five? 

The Witness: Yes, sir. 

The Court: And went to the bathroom? 

The Witness: Yes, sir. 

The Court: Then went downstairs and had breakfast? 
The Witness: And put up my lunch. 

The Court: And then came upstairs and went to the 
bathroom again for your bath? 

The Witness: Yes, sir. 

The Court: Had house slippers on, and then decided 
your callous bothered you and you would take such steps 
as you subsequently did take with reference to easing the 
difficulty that you were laboring under? 

The Witness: Yes, sir. 

The Court: And then you cut your wrist? 

89 The Witness: Yes, sir. 

The Court: Now, at what time was this when you 
cut your wrist? 

The Witness: I don’t know, sir. It must have been 
right around seven. 
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The Court: Seven! 

The Witness: Approximately. 

' The Court: Why did you wait from seven o’clock to 7:50 
to call Mr. Flynn? 

The Witness: I was doing all I could to stop the blood, 
being very ill, vomiting. I had all my clothes on; I had to 
get Ihose off first 

The Court: Why did you tell Mr. Flynn to report you 
sick? Why didn’t you tell him immediately what the dif¬ 
ficulty was, you needed help? 

The Witness: I am sure I don’t know. Your Honor. 

The Court: He had to interrogate you as to what the 
difficulty was? 

The Witness: Yes. 

The Court: Then you finally told him you dht your wrist ? 
The Witness: I guess he did. 

The Court: You can’t give us any reason why you didn’t 
tell him initially what happened? 

The Witness: Just probably that I was weak. 

The Court: I see. 

90 The Witness: And not on the ball I am sorry. 

By Mr. Gasch: 


Q. Do you recall when I took your deposition I asked you 
to relate what happened? A. Yes, I think so. 

Q. You didn’t say anything about breakfast then; did 
you? A. I don’t know, Mr. Gasch. 

Q. I will read you what you said at that time, and tell me 
if tiiis isn’t an accurate statement of what actually trans¬ 
pired. For the record. Page 5 of the deposition: 

“Question: Do you recall when you awakened that 
morning? 

“Answer: I think it was as usual a quarter of six when 
my alarm went off. 

“Question: Will you tell us briefly what happened when 
you got up a quarter of six? 
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“Answer: Well, I got up, and got dressed. I went across 
the room to get my shoes and stockings. My foot hurt so 
badly, I decided to fix the callous. I don’t know really what 
happened except I started to fix it, then something hap¬ 
pened.” 

Now, that is what you told me when I took your 

91 deposition about a year ago; isn’t that right! A. 
That apparently is. 

Q. More than a year ago, October 1949. A. Yes, sir. 

Q. When your recollection was clearer about the sequence 
of events? A. Well, apparently, it wasn’t very clear. 

Q. Well, it was clearer then than it is now; correct? A. 
Well, no, I don’t know that it was. 

Q. A year and a half ago? A. I don’t know that it was. 
I have been thinking about it so much, it is pretty clear 
now. 

Q. You have been talking about it with other people? A. 
Yes. 

Q. Your lawyers? A. Been talking about it with my 
lawyers, yes. 

Q. When did your day’s work start at Gravelly Point? 
A. Eight-fifteen. 

Q. People usually got there around 8 or a little before? 
A. Five minutes after, or about. 

Q. Mr. Flynn got there a quarter of? A. He always 
came in early, for some reason. 

Q. It took you about an hour to get there? A. Just 
about an hour. 

92 Q. So you had to leave about 7? A. I used to 
leave the house about 7; get the 10 after 7 bus down 

at the comer. 

Q. Do you think that this statement that I just read from 
your deposition is an accurate statement as to what hap¬ 
pened that morning? A. Well, I evidently left out several 
things, such as breakfast, my bath. 

Q. You had no reason to leave those things out when I 
took your deposition; did you? 
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Mr. McCann: May it please the Court, may we call atten¬ 
tion to the fact that the question asked there was ^*to state 
briefly.” It didn’t ask for a detailed statement of what 
took place that morning. He didn’t interrogate her about 
what took place that morning. He asked her to state briefly 
what happened. 

Mr. Gasch; Well, Your Honor, there was the oppor¬ 
tunity for cross examination by competent counsel to fill in 
any of the details, material elements of the case. 

The Court: She may answer. 

Mr. McCann: "VVlll you repeat the question to her, 
please T 

(Whereupon the pending question was read by the re¬ 
porter.) 

Mr. McCann: You will have to answer the question, not 
shake your head. 

The Witness: I shook my head. I meant, “No.” 

By Mr. Gasch: 

93 Do you recall Mrs. Alcorn being present during 
this incident? A. I recall hearing her voice and 
knowing she was present sometime during. 

Q. Did you see her at all? A. No. 

Q. You just recognized her voice? A. Yes. 

Q. Do you know during what part of the incident she 
was present? A. No, I don’t. 

Q. When you called Mr. Flynn, you told Mr. Flynn the 
key to this house where you lived could be obtained from 
Mrs. Alcorn? A. Yes. 

Q. Did you not? A. Yes. 

Q. Then you heard her come over sometime after these 
men arrived; or did she come over with them? A. I don’t 
think she came with them, but I don’t know how much 
after. 

Q. Do you recall when I took your deposition you told 
me that at you own request you stayed in bed on the first 
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two days when yon were quite shaky, the first three days 
when you were quite shaky, and also on the first 
94 second of January? That is a fact; isn’t it? A, I 
don’t understand your question, Mr. Gasch. 

Q. I will rephrase it. When I took your deposition, do 
you recall telling me then that you were quite shaky on the 
first, second and third days, and you stayed in bed, you 
had certain assistance in getting to the bathroom? A. Yes. 

Q. Thereafter, you felt better on the first of January and 
the second of January? A. Oh, yes. 

Q. But at your own request, you stayed in bed? A. Yes, 
most of the time. 

Q. Yes. And that was because of your weakness, because 
of loss of blood? A. Not entirely, but mostly. 

Q. You didn’t feel like being up and about? A. No. 


100 (Whereupon, Mr. McCann read the questions pro¬ 
pounded to Mr. Flynn, and Mr. Brookhart read the 

answers as given by Mr. Flynn, as follows:) 

Q. State your name, age, address, and occupation. 

A. ‘‘George A. Flynn, age 35,1720 Charles Street, Ports¬ 
mouth, Ohio. Life Insurance agent 
Q. “What was your occupation in December, 1947? 

A. “Assistant Chief, Classification and Wage Adminis¬ 
tration, Hq. Military Air Transport Service, Washington 
25, D. C. 

Q. “State the circumstances and extent of your acquaint¬ 
ance with Miss Sally Orvis. 

A. “Miss Sally Orvis was employed as a steno- 

101 grapher in the Civilian Personnel Division, Hq. 
Military Transport Service. Her specific assign¬ 
ment was as secretary to Mr. Dye and myself. I first met 
Miss Orvis in July, 1946. She was introduced to me by Mr. 
Dye as the secretary for our section. Mr. Dye was my 
immediate superior. 
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Q. “State the time, circumstances, and substance of any 
conversation had with Sally Orvis on the morning of De¬ 
cember 29,1947. 

A. “On the morning of December 29, 1947, at approxi¬ 
mately 7:50 a. m., I received a telephone call from Miss 
Orvis. Miss Orvis stated she would be unable to come in 
to work that day, and requested that I report her as being 
' sick. I told her that I would. As her voice seemed to be 
' somewhat hoarse and indistinct, I asked her if she had a 
bad cold. She answered that she didn’t have a cold, but 
had cut her wrist while attempting to trim some callouses 
on her feet, before getting ready for work that morning. 
I asker her if she had called a doctor, or if someone was 
attending the cut for her. She told me she was in the 
house by herself, that her room”— 


102 Mr. McCann: “. . . roommate was away on vaca¬ 
tion; that she hadn’t been in the neighborhood very 
long...”—can you pick it up there? 

Mr. Brookhart: “... that the situation was complicated 
by the fact that she was on the second floor, didn’t feel 
very strong, and that the downstairs doors were locked. I 
found out that a lady in the neighborhood had a key to the 
door. I told Sally to stay by the phone, and that we would 
get help to her in some way. 

Q. “State the substance of any telephone conversations 
made in behalf of Sally Orvis. 

A. “Two telephone conversations were made in behalf, 
of Miss Orvis. Both telephone calls were made to hospitals. 
At the first hospital when they were acquainted with the 
circumstances, we were informed that they did not have 
facilities to take care of such a situation. At the second 
hospital they said they would send an ambulance, or get 
aid to her.” 


103 Q. “State the events that took place at Sally Orvis’ 
residence after your arrival 
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A. ‘‘When we arrived at Sally’s residence, we discovered 
that the ambulance had already arrived. As the front 
door was open, Mr. Dye and myself went into the house and 
upstairs. Miss Orvis was being attended by the ambulance 
attendants. 1 located the telephone in an adjoining room 
on that floor, and called our office to let them know we had 
arrived, and that Sally was receiving medical attention. 
As I recall, we then questioned the attendants as to what 
hospital Miss Orvis would be taken for treatment I then 
went to the telephone and called the Civilian Servicing 
Personnel office to learn of that hospital was in the Group 
Hospitalization Phin. This was a separate and distinct 
office, and not the one in which Mr. Dye, Miss Orvis, and 
myself worked. Mr. Dye and myself then retired to the 
front porch until the time Sally was placed in the ambulance 
and the ambulance departed. 

Q. “State the substance of calls made by you from Sally 
Orvis’ residence. 

A. “Reference Question No. 8. Two telephone calls were 
made by myself. The first to our office to let them know 
that we had arrived, and that Sally was receiving medical 
treatment. The second call was to the Civilian Per- 
104 sonnel office servicing the Headquarters to determine 
if the hospital to which they were going to take Sally 
was enrolled in the Group Hospitalization Plan.” 

Mr. McCann: Omitting Question 10, on the ruling of the 
Court, we come to Question 11: 

Q. “State the substance of any conversation with Miss 
Orvis at her residence. 

A. “As I recall, the only conversation I had with Sally 
at her residence was in the nature of solicitous remarks. 
I do not recall the exact nature of these remarks. 

Q. “State the nature and extent of any other action taken 
by you on December 29,1947, in behalf of Sally Orvis. 

A. “At approximately 10:00 a. m., I called Gallinger 
Hospital on the telephone to ascertain if Miss Orvis was 
taken care of and what her room number was. I was 
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informed that she was still in the process of being admitted, 
and could not at that time tell me what room she would be 
assigned to. Later in the day, I again called, and was 
informed as to her room number, and that her condition 
was considered satisfactory. I believe that they told me 
her room was in the South Wing. 


106 Q. “What, if anything, did you know of the con- 
■ dition of Sally Orvis’feet on December 29,1947? A. 
“As of December 29, 1947, I knew that Miss Orvis had a 
great deal of trouble with her feet. Since Sally was a large 
woman, it was easy to understand that a person of her 
weight would have trouble with her feet. I knew that she 
was troubled with callouses. I do remember that she had 
previously complained of her feet giving her trouble.** 


107 George W. Dye was called as a witness by and on 
behalf of the plaintiff, and having been first duly 
sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Brookhart: 


' Q. When and where did you first meet Miss Orvis? A. I 
met Miss Orvis at Gravelly Point, Virginia, when 
' 108 she came to work with the Air Transport Command, 
now known as Military Air Transport Service. I 
don*t recall the exact date. It was about towards the end of 
*47,1 would say, or *48. 


109 By Mr. Brookhart: 

Q. From whom did you receive any information about 
Miss Orvis? A. I received information from Mr. George 
Flynn concerning Miss Or^s. 
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Q. What, if anything, did you and Mr. Flynn do, as a 
result of this information? A. Well, I questioned Mr. 
Flynn as to what the nature of the call was; and having 
learned what he had received, I suggested that we contact 
an ambulance to go to Miss Orvis’ assistance. 

110 Q. Was that done? A. Yes, it was done. 

Q. By whom? A. Mr. Flynn called. 

Q. With what result? A. With the result that an am¬ 
bulance was dispatched. It was the police ambulance. 
They were told that the house was not open; that we would, 
if possible, be there at the time the ambulance arrived to 
open the house. 

Q. What do you mean “they were told’*; or did you mean 
to say, “We were told”? A. No, no. The people who were 
to dispatch the ambulance were told. 

Q. Was that on the basis of information that had been 
received earlier, prior to your arrival at the office ? A. Yes; 
that was based upon information which Mr. Flynn had 
heard from Miss Orvis on the telephone. 

Q. Now, after the ambulance was dispatched, what did 
you do? A. I did not have my car; and I asked permission 
from Captain Slupe, who was the chief of our office at the 
time, to borrow his car and drive it to Miss Orvis’ house, 
in order to obtain the key from a friend of hers, who was 
across the street; and so that we could open the door and 
let the Emergency or the Rescue Squad Ambulance people 
into the home. 

Q. When did you arrive at Miss Orvis’ address? 

111 A. We arrived there approximately 25 to 30 minutes 
after eight. 

Q. Upon arrival, what did you observe? A. I observed 
an ambulance pulled up in front of the house on the side 
of the street that the house was located on. Across the 
street from that, a police car. 

Q. Did you go in? A. Yes, I did. Mr. Flynn and I went 
in together to see if Sally was receiving the necessary assis¬ 
tance, and so on. We went upstairs; and there were several 
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people in the room. They were attempting to help Sally; 
and we remained in the background, so as not to interfere 
with their administering first aid. 

Q. Was there anyone attending to her arm, particularly? 
A. Yes; there was someone attending to her arm. I did not 
observe closely enough to tell what type of first aid they 
were administering. 

Q. Was she quiet or boisterous? A. She was very quiet. 
In fact, she didn^t speak while I was in the room; and I 
<£dn’t observe any movement on her part. 

Q. Did you, or did Mr. Flynn, in your presence, ask any¬ 
one where they were taking, or going to take Miss Orvis? 
A. Yes, I did. I asked one of the ambulance attendants 
where he was going to take Sally. 

• ••••••••• 

112 The Witness: I was told by the ambulance attend¬ 
ant that she would be taken to Casualty Hospital. 

By Mr. Brookhart: 

Q. Was there any later information, any different than 
that received by you while you were at Miss Orvis’ place? 
A. Yes. .Subsequently, while Sally was being put into the 
ambulance, I asked the ambulance attendant where Casualty 
Hospital was located; and he told me that she would be 
taken to GaUinger Hospital, as she would have to go there 
in any event. 


114 By Mr. Brookhart: 

' Q. After you returned to the office, did you attempt to 
find out where Miss Orvis was in GaUinger Hospital? A. 
I didn’t make any attempt to find out where she was until 
the Wednesday foUowing the Monday when it occurred. 

Q. When did you first learn that she was confined in the 
psychiatric ward? A. I learned that when I went to visit 
her on Wednesday. 

Q. That was the 31st of December? A. Yes, the 31st. 
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Q. Did you have any reason to believe, when she 
115 was taken away from her home at 223 Channing 
Place, Northeast, that she was to be admitted for 
mental observation at Gallinger Hospital? A. No, no; I 
had no inkling of that; I didn’t dream of it. 

118 By Mr. Brookhart: 

Q. Did you again visit Miss Orvis at the hospital? A. 
Yes, I did. I didn’t visit her; I went to get Miss Orvis and 
bring her home. 

Q. On what date? A. I don’t recall the ^te. It was ap¬ 
proximately two days later. 

Q. Now, you say that you visited the hospital to take her 
home. Was there any particular reason why you were tak¬ 
ing her home that you knew of, rather than her going home? 
A. Yes. She had no way of getting home, as much as she 
didn’t have suitable clothing. She had only a nightgown 
and slip of some type; and I was asked to bring a blanket 
down to cover her with, to take her home. 


122 By Mr. Brookhart: 

Q. Among the property which you saw at the police sta¬ 
tion, did you see bits of hair ribbon? A. Yes, I did. 

Q. What was its condition? A. The bits of hair ribbon 
were broken, showed frayed ends, the pieces were six or 
eight inches long. There were several of them. I didn’t 
count them. 


123 Q. Did you, or do you have any knowledge con¬ 
cerning Sally Orvis that has ever caused you to ques¬ 
tion her mental condition? A. None whatsoever. 

Q. Have you ever had any reason to believe that Miss 
Orvis should be placed under mental observation? A. 
Never. 

Q. What has been Miss Orvis’ attitude toward her work? 
A. Very excellent. She has always, in my experience, been 
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a fine worker, very conscientious, and showed a consider¬ 
able amount of ability in her duties. 


126 Mr. McCann: May it please the Court we are 
' reading from the Metropolitan Police Department 
Badio Division, Log No. 1, Report of the Radio Division 
for the 24-Hours ending at 8 A.M., December 30, 1947, on 
line 4, which says: 

' “8:40 a.m. Scout No. 121, time reported cleared 9:30. 
Location 223 Channing, Northeast, complaint attempted 
suicide. Remarks, report.’’ 

The Court: * ‘Remarks ’ ’ what ? 

Mr. McCann: “Remarks,” and it says, “Report,” un¬ 
der the subject, “Remarks.” So I guess the man made a 
report. Your Honor. 

Is that all there is there? 

Mr. Gasch: Yes. 


134 Eugene L. Orvis was called as a witness by and on 
behalf of the plaintiff, and having been first duly 

sworn, was examined and testified as follows: 

Direct Examination 

135 By Mr. Brookhart: 

' Q. Will you state your name, address, and your age? A. 
Eugene Tj. Orvis, 219 Spring Street, Chevy Chase, Mary¬ 
land, and I am 62. 

136 Q. Now, directing your attention to the morning 
of Monday, December 29, 1947, did you receive a 

message concerning Miss Orvis? A. Yes. 

Q. Will you describe the circumstances, and tell what 
'the message was? A. I arrived at the office about 9:15 or 
9:30; and there was a message to call Officer Brickman at 
a certain number and extension. I called. Mr. Brickman 
wasn’t there. A man named Wright answered. 





Q. What was this place, if you know? A. Police Head¬ 
quarters or police precinct of some kind. 

Q. What did you learn? A. I asked to have the blotter 
read to me. It was read to me, and I said— 

• ••••••••• 

137 Mr. Brookhart: Now, may it be stipulated that 
this entry, which I am about to read, is the blotter 

entry made on Monday, December 29, 1947, at No. 12 Pre¬ 
cinct, and reads as follows: 

In the left-hand column, set off by itself, the words ‘‘At¬ 
tempted suicide.” Starting on the same line, the following 
words: 

“About 8:30 a.m., Monday, December 29, 1947, Sally 
Orvis, white, 58 years, of 223 Channing Street, Northeast, 
while in bathroom, second floor of above address, slashed 
her right wrist with a single-edge safety razor blade. She 
stated that she had been trying to cut callouses on feet, 
and the blade slipped. Examination of feet showed no 
signs of cut callouses. She was removed to GaUinger Hos¬ 
pital in Public Health Ambulance No. 7, and was treated 
by Dr. Herbert... ”— 
it appears to be— 

“ . . . G-i-e-l-e-r, of GaUinger Staff. Charged with men¬ 
tal observation at No. 12 Precinct. Razor blade recovered 
and held as evidence. Detective Sergeant Barby, Homi¬ 
cide Squad notified at 8 :50 a.m., 12/29/47.” 

138 A pencil entry in the left-hand column, “National 
4700.” 

Then, continuing the ink entry in the main body of the 
report: 

“Cousin Eugene Orvis, 945 Pennsylvania Avenue, N.W., 
notified by phone at 9:30 a.m., 12/29/47. Has sister, Mrs. 
Isaac Williams, Exeter, New Hampshire.” Skips a line, 
and then reads: 

“To Wright, 9:35 a.m., 12/29/47. Privates Jacob Brick- 
man and John W. Zeisz.” 


I 
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Mr. Gasch: Your Honor, counsel has asked whether I 
agree to the stipulation that that is the reading of the re¬ 
port I do agree that that is the reading of the report, and 
that is the oflScial incidental report of the incident made 
by Officer Brickman and Officer Zeisz. 

Mr. McCann; Is that in his handwriting? 

Mr. Gasch: That, I don’t know, sir. I will ask him, if 
you would like to know. 

' Mr. McCann: We Would like to know, yes. 

Mr. Gasch: The officer advises me it is, sir. 

' Mr. McCann: That is in his handwriting. Thank you. 

By Mr. Brookhart: 

Q. Mr. Orvis, is the entry that I have just read into the 
record the report that was given to you? A. Yes. 

Q. When you talked to Office Wright? A. Yes. 


139 Q. Upon having this report read to you, what did 
you do? A. Well, I exploded. 

Q. "^at do you mean by that? A. I said, ‘‘It is a lot 
of hooey.” That is what I said. 

Q. Is that all you said? A. There was nothing much to 
say that I could see. I started right away to reach for the 
phone and call up Gallinger. 

Q. And did you? A. I did. 

Q. Who did you talk to, and what else did you do? A. 
Dr. Gieler—^I asked for that name—Gieler, I think, or 
something like that. It proved to be a Dr. Gillen. 

Q. And what did you learn? A. I first asked about the 
wound, was it all right. It was. 

I said, “There has been a ghastly mistake. The 

140 woman is as sane as anybody in the world.” 

• ••••••••• 

By Mr. Brookhart: 

' Q. Were you asked to furnish any information, Mr. 
Orvis? A. Yes. 
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Q. What was the nature of the information? A. Wheth¬ 
er Sally was left-handed. 

Q. And what did you tell him? A. I said, “Yes, she is.’’ 
Q. Were you informed at that time as to whether Miss 
Orvis was being detained for mental observation? A. I 
don’t think anybody said it to me. I knew she was there. 

Q. When did you first learn of her place of confinement? 
A. I knew she had been taken there in the ambulance. That 
is all I knew. I had been told she was there. 

Q. You had inquired as to visiting hours. What did you 
do, if anything, about visiting Miss Orvis? A. Visiting 
hours began at 2 o’clock, and I was there about 2:10 or 
2:15. 

141 WTiere did you visit her? A. I visited her in the— 
In the first place, there was no record of her at all 

at the reception desk. 

Q. Well, how did you locate her? A. I said, “She is 
here, and has been here for six or seven hours; and I want 
to see her,” I said. 

Q. Then what happened? A. I had to see Dr. Malone. 
So I saw Dr. Malone, who proved to be a lady doctor; and 
I said, “There is a terrible, ghastly mistake here. I would 
like to see my cousin.” 

I gave my name, of course. And she had some papers 
on her desk, and found whatever papers identified her; and 
I said, “You will soon find out she is not insane at all. Can 
I see her?” 

And she wrote out an, “Admit bearer for ten minutes to 
see Sally Orvis.” 

• ••••••••• 

142 Q. Describe her condition when you first saw her. 
A. Well, she puckered up and started to cry as soon 

as she saw me; and I patted her as best I could. She said, 
“They have got me in here with crazy people,” she said. 
“Can you get me out?” 

I said, “I have already talked to two people. We will 
get you out as soon as we can. Now, don’t be excited.” 
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Q. Did you leave anything with Miss Orvis while you 
were there? A. Yes. 

Q. What? A. I bought a pad, or some paper and some 
stamped envelopes, and a pencil, so that she could write, 
and I told her, ‘‘You write to Edna . . . ”—^that is her 
sister. 


Q. Thereafter, at any time during Miss Orvis’ confine¬ 
ment, did you receive a communication from her? A. I 
never got word from her at all in writing. 

Q. You described what you did on Monday, the 29th. 

' What did you do on the next day, Tuesday? A. I 
143 had a friend call up the Mental Health Commission 
to explain this mistake to them. 

' Q. Did you have any reason to believe that any action 
was being taken which would alleviate her confinement; 
get her out of there? A. Yes. 


144 By Mr. Brookhart: 

Q. Now, on Wednesday, the 31st, that is the last day of 
the year, what, if anything, did you do in connection with 
Miss Orvis’ incarceration? 

Mr. Gasch: Your Honor, I believe there was a ruling as 
to the 31st. 

' The Court: Well, the ruling was with reference to the 
description by the plaintiff of circumstances and the phy¬ 
sical atmosphere in which she found herself. I excluded 
that because, as of the 30th, she was legally committed. 

Mr. Gasch: Yes, sir. 

The Court: Proper application made to this Court. 
Now, I don’t know what the purport of this question is. 
I know what the question is, but I don’t know what it is 
directed to. If you mean what this witness did with re¬ 
spect to finally achieving the release of the plaintiff, that 
is one thing. 

Mr. Brookhart: That is right. Your Honor; that is what 
I am leading up to. 




The Court: All right. 

The Witness: It was after I got home, about 5.:30,1 de¬ 
cided to call Dr. Gilbert. 

By Mr. Brookhart: 

145 Q. Who is Dr. Gilbert? A. I had known Dr. Gil¬ 
bert very briefly on a previous occasion, when I knew 

he was the head man at Gallinger in that department. 

Q. Did you call Dr. Gilbert? A. I did call Dr. Gilbert’s 
home. 

Mr. Gasch: I object to this. Dr. Gilbert is no longer a 
part of this suit. He has been released by order of this 
Court. 

The Court: Now, gentlemen, let’s not be captious. I am 
directing my remarks to both sides. He called Dr. Gilbert. 
The woman finally got out; didn’t she? 

Mr. Bookhart: On the 3rd of January, Your Honor. 

The Court: The fact that it took this witness three or 
four days to get her out, and describing the mental pertur¬ 
bation he may have gone through, and all the activities he 
was engaged in, is not material from the standpoint of her 
damage; so it is just a waste of time interrogating him in 
that respect. 

Mr. Brookhart: If Your Honor please, this witness can 
testify that it took these extraordinary efforts, and unusual 
procedure to— 

The Court: Nothing unusual about the procedures. The 
procedure is prescribed by law. It took him three or four 
days to get her out. I will forbid any further inter- 

146 rogation with respect to it. 

Now, let’s go on. 


Q. Did you again visit Miss Orvis at Gallinger Hospital 
after your initial visit? A. Yes. 

Q. On what date? A. Friday. 

Q. That was the 2nd of January? A. Yes. 


I 

i 
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Q. As a result of your visit on Friday, what did 

147 you dot A. I went and saw Congressman Plumley. 

Q. And thereafter, what, if anything, did yon and 
Congressman Plumley dot 

The Court: Now, is the purpose of this inquiry to indi¬ 
cate that she was only released by the intervention of a 
Congressman? Is that it? 

' Mr. Brookhart: In part. Your Honor. 

' The Court: I will exclude it. She was released by an 
order of this Court. 

Mr. Brookhart.: I beg to differ. Your Honor. She was 
released on the recommendation— 

The Court: She was released by an order of the Super¬ 
intendent of the Hospital, Dr. Sweeney. Dr. Sweeney is 
not a party to this suit. 

' Mr. McCann: May it please the Court, for just one mo- 
' ment. May I indicate that the statute provides if 

148 the Chief Psychiatrist finds that a person is not in¬ 
sane, the Chief Psychiatrist shall dismiss them; and 

that she was examined by the Chief Psychiatrist and dis¬ 
missed; and thereafter. Dr. Sweeney’s order came, stated 
that she was released. 

The Court: In any event, she was dismissed; wasn’t 
she? 

Mr. McCann: Yes, she was. 

The Court: Why make a point of it? I can’t understand 
it. I will exclude it. 


149 By Mr. Brookhart: 

Q. Mr. Orvis, do you have any reason to believe that 
Miss Orvis should have at any time been subject to mental 
observation? A. I am certainly convinced— 

Mr. Gasch: I object. Your Honor. This gentleman is 
not qualified to answer that. 

The Court: Well, he may answer. 

The Witness: I certainly am convinced that she never 
had any cause for that. 
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Mr. Brookhart: Pardon me a moment, Your Honor. 
Your Honor, I would like to offer to prove through this 
witness the step-by-step effort that was made to obtain her 
release. 

The Court: Excluded. 


156 Mr. McCann: Mr. Brickman, please. 

We are calling him. Your Honor, under Rule 43(b). 
The Court: Very well. 

Whereupon Jacob Brickman was called as a witness by 
the plaintiff, and after having been first duly sworn, was 
examined and testified as follows: 


157 Direct Examination 
By Mr. McCann: 

Q. Will you please state your full name, and your posi¬ 
tion? A. Jacob Brickman. I am a corporal in the Metro¬ 
politan Police Department, attached to the 10th Precinct. 

Q. On the morning of December 29, 1947, did you, with 
another member of the Police Department of the District 
of Columbia, go to 223 Channing Street, Northeast, Wash¬ 
ington, D. C.? A. Yes, sir. 

Q. When you arrived at this address, did you enter the 
house and go upstairs to the room of the plaintiff, Sarah. 
W. Orvis? A. Yes, I did. 

Q. When you went into her room, was she alone? A. I 
believe she was. There may have been one of the ambu¬ 
lance men in the room at the time we got there. I don’t 
remember for sure at this time. 

Q. When you arrived at the house, were the ambulance 
men downstairs with the ambulance? A. Either one or 
both were downstairs. I am not sure now whether both 
of them were outside or not But at least one of them was, 
and met us outside the house. 
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Q. When you went upstairs, did anyone go np- 
158 stairs with you? A. Yes, sir. The ambulance man 
' or men, if it was both. I am not sure now which. 

Q. At what time did you receive a call to go to 223 Chan- 
ning Street, Northeast? A. About 8:30 a.m. 

Q. Where were you at that time? A. I don^t remember 
that I was somewhere in the vicinity. 

Q. How long did it take you to respond to the call? A. 
Approximately one minute. 


' Q. Who was with you when you arrived? A. Private 
John W. Zeisz. 

' Q. Do you know the names of the driver and the ambu¬ 
lance attendant? A. I do know them now, yes, sir. 

Q. What are their names? A. St Peter and 0^Donnell. 
Q. St Peter and O’Donnell? 


159 By Mr. McCann: 

Q. Now, when you arrived at Miss Orvis’ room, what 
was she doing? A. She was lying in bed. 

Q. Was she covered up? A. I don’t recall She may 
have had some covers on her, partly. 

Q. When you came to the room, did you call to her as 
you went upstairs? A. Did I call to her? 

Q. Did you call to her before you went in the room? Did 
'anyone in your group say, “This is the ambulance. Did 
someone here send for an abulance?” A. No, I didn’t say 
that. 

Q. Did you hear someone else call and say that? A. No, 
sir. 

Q. You didn’t hear that When you arrived in the room, 
was she screaming, disturbing the peace; or was she quiet? 
A. She was quiet 

Q. What sort of room was she occupying? A. A bed¬ 
room. 

• ••••••••• 
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160 Q. Was there any evidence of poverty or of hard¬ 
ship in the room? A. No, sir. 

Q. You wouldn’t judge, from seeing Miss Orvis in those 
quarters, that she was an indigent person, would you? A. 
An indigent person? 

Q. Yes. A. No, sir. 

Q. Did you observe that she had been bleeding pro¬ 
fusely? A. Yes, sir. 

Q. Describe the evidence that you saw of her having bled 
profusely. A. Well, I saw blood everywhere, from the 
bathroom, through the hall, in her room and on the 

161 bed. There was blood in the bathroom, there were 
bloody towels in the bathroom; there were bloody 

towels on the bed, the bedclothes, the blankets, and herself. 
Q. And in the hall? A. Yes, sir, in the hall, too. 

Q. The telephone was in the hall, wasn’t it? A. I don’t 
recall now the exact position of the telephone. 

Q. Did you believe that her life was in danger from loss 
of blood? A. Yes, sir. 

Q. Did you ask her any questions? A. Yes, I did. 

Q. What questions did you ask her? A. I asked her how 
the accident had happened. 

Q. What did she respond? A. She said that she had cut 
her wrist when the razor blade slipped while she was cut¬ 
ting callouses. She added that she was glad that it hap¬ 
pened, and that it would have been better if we hadn’t 
come. 

Q. She said that to you? A. Yes, sir. 

Q. That she was glad it happened, and it would have 
been better if you had not come? A. Approximately? 

162 Q. I hand you this document, dated Monday, De¬ 
cember 29,1947, an incidental book of the Police De¬ 
partment; and ask if you wrote that? A. I wrote all of it 
except the doctor’s name, which has been filled in later on. 
I wrote all of this report on the left-hand side of the page. 

Q. Now, will you state whether or not in that report 
which you made to the Police Department, you had any 
reference or made any reference to the fact that she said 
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she was glad it had happened, and wished you hadn’t comet 
A. I didn’t put that in this report, no, sir. 

Q. No, you didn’t put that in that report 
' Mr. McCann: May it please the Court, we would like to 
pass this volume to the jury to examine. 

(Whereupon, the indicated volume was passed among the 
jurors.) 

Mr. McCann (addressing jurors): I wish you would 
read that document in fulL 
By Mr. McCann: 

Q. You say you noticed blood all over the place. Officer 
Brickman? A. Yes, sir. 

Q. How much blood do you think she had lost if you 
have any idea? A. Quite a bit. 

163 Q. Have you any idea? Half a gallon, a gallon of 
blood? A- I don’t know. 

Q. From looking at her, did you notice that she was pale 
from loss of blood? A. She appeared to be weak. 

Q. Yes. And you were disturbed about whether her life 
was in danger from loss of blood? A. Definitely, yes, sir. 

Q. Now, what other questions did you ask her? A. I 
asked her her name, age, where she was employed, whether 
she had any relatives or close friends here in the District. 

Q. Did you ask her whether or not she had attempted to 
commit suicide? A. I asked her whether she wanted to die, 
or whether she had attempted to kill herself, something to 
that effect. 

' Q. You asked her something to that effect? A. Yes, sir. 

Q. And what did she reply? A. She replied that she had 
been trying to cut callouses on her feet, and that the razor 
blade had slipped. 

Q. That was the reply to your question, did she try to 
commit suicide? 

164 Mr. Gasch: He hadn’t finished, Your Honor. 

The Witness: That was part of the reply. The 

' rest of it was that she wished we hadn’t come, or it would 
have been better if we hadn’t come. 
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By Mr. McCann: 

Q. But you forgot to put that in your report to the Po¬ 
lice Department? A. I didn’t forget it. 

Q. But you didn’t put it in? A. No, sir. 

Q. Did you ask her any other questions? A. I think that 
was most of what I asked her. 

Q. Did she ask you to take her to Sibley Hospital? A. 
No, sir. 

Q. Did you say to her, ‘‘We are going to take you to Gal- 
linger”? A. No, sir. 

Q. Did you ever mention Gallinger Hospital to her? A. 
No, sir. 

Q. Did she ever mention Sibley Hospital to you? A. No, 
sir. 

Q. Did anyone else besides yourself ask Miss Orvis any 
questions? A. I don’t think so. 

Q. Did you undertake to stop the bleeding of Miss 
164A Orvis’ wrist? A. Yes, sir. That was the first thing 
we did. 

Q. Did you try to apply a tourniquet to her arm? A. 
Yes, sir. 

Q. Did you find that it was not successful because of her 
size and the muscles she had in her arm? A. It wasn’t en¬ 
tirely successful We had to use other measures. 

Q. Do you recall one of the attendants, either yourself 
or one of the other attendants, making the statement, “We 
will have to do what she did; stop it by pressure”? A. 
No, sir; I don’t remember that statement. 

Q. You recall, though, that there was an effort made to 
apply a tourniquet, which did not work? A. Yes, sir; we 
tried to use a tourniquet. 

Q. Did you see the ribbons on the floor which she had 
broken in an effort to apply a tourniquet? A. No, sir. 

Q, How did she answer the questions which you asked 
her? Did she answer them quietly? A. Quietly, yes, sir. 

Q. She did not demean herself in a vulgar or loud man¬ 
ner? A. No, sir. 
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' Q. Did you ask to see the callouses on her foott 

165 A. No, sir. 

Q. Did you make any effort to check the accuracy 
of her statement that she was trying to cut callouses? A. 
Only in as far as I looked at the bottoms of her feet 
Q. You looked at it while she was in bed, covered up? 
A. No, sir. 

Q. ^^en did you look at it? A. While we had her on 
the floor, getting her on the stretcher. 

Q. Did she have slippers on when she fainted? A. I 
don’t recall seeing any slippers. 

Q. You don’t recall. She got out of bed on December 29, 
and started to walk across the floor barefooted? A. Yes, 
sir. 

' Q. You recall that definitely? A. To the best of my rec¬ 
ollection, she was barefooted. 

Q. To the best of your recollection, she got out of bed 
and started barefooted to walk downstairs? Al. That is 
correct. 

Q. Now, when you carried her downstairs, what was your 
position on the team that carried her down? W'ere you at 
the top or the bottom? A. I don’t remember. 

Q. You don’t remember? A^ No, sir. 

166 Q. But you saw the bottom of her foot? A. Yes, 
sir. 

Q. And there was no callous there? A. W’ell, nothing 
that I would take to mean a callous. What I speak of as 
a callous is some roughened protrusion, and skin. 

Q. Did you examine the foot? A. I looked at the foot. 
Q. Tell us where you were when you looked at her foot? 
A. I was at her feet. 

Q. Was she lying on the floor, or was she lying on the 
'bed or; was she being carried down the stairs? A. She 
was lying on the floor. 

Q. Lying on the floor. And she did not have on slippers? 
A. No, sir, not at the time I looked at her feet. 

■ 0. And she didn’t have callouses, so far as you could 

' see? A. As far as I could see, no, sir. 
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Q. So you assumed that she did not have a callous, and 
that she was not trying to cut the callous on her foot at 
the time she had the accident? A. That was my assump¬ 
tion, yes. 

Q. That was your assumption. 

167 Now, who was present in the room while you ex¬ 
amined Miss Orvis? A. Two ambulance men and 

f 

Private Zeisz, and there may have been Mrs. Alcorn there. 
She was in there at one time or another. I don’t remem¬ 
ber now just exactly when. 

Q. And you recall definitely that Private Zeisz did not 
ask her any questions? A. No, sir; I did the questioning. 

Q. You were the senior of the police officers? A. I was 
senior in point of time in the Department by a few months. 

Q. And in your team work, the one who is senior is the 
one who issues instructions and gives orders; is that cor¬ 
rect? A. No, sir. We work as a team. Neither one gives 
orders. 

Q. So you didn’t make up your judgment on that occa¬ 
sion as to what should be done, or anything of that kind? It 
was a joint judgment; is that what you are trying to tell ust 
A. Yes, sir. 

Q. Did you tell Miss Orvis that you were going to take 
her to Gallinger Hospital? A. No, sir. 

Q. Did she ask you, “Haven’t I anything to say about 
it”? A. No, sir. 

168 Q. Did you answer, “No, no.”? A. No, I did not. 
Q. Did you talk to Mrs. Alcorn while she was in 

the room upstairs? A. I don’t recall having any conversa¬ 
tion with her. 

Q. Did you hear Miss Orvis ask Mrs. Alcorn to get some 
things together for her, and put them in a handbag? A. I 
think that she did ask that, yes, sir. 

Q. You do recall that? A. Yes, sir. 

Q. And so you know that she did put some things in a 
handbag for her? A. I don’t know. I don’t remember see¬ 
ing her do that. 




76 


Q. But you remember hearing Miss Orvis ask Mrs. Al¬ 
corn to do it? A. I remember something being said 
about it. 

Q. Did you see Mrs. Alcorn later in the day? A. No, sir. 
Q. You never saw her after you had taken Miss Orvis 
down the stairs? A. I don’t think so. 

Q. Did you at the time that you saw Mrs. Alcorn ask her 
to sign an affidavit with respect to how long she had known 
Miss Orvis? A. No, sir; I didn’t ask Mrs. Alcorn to sign 
anything. 

169 Q. Did you see any other people there at the house 
at the time that you were removing Miss Orvis from 

the house? A. In the house? 

Q. Yes. A. No, sir. 

Q. Did you see the man who testified on the stand, Mr. 
Dye, her superior? Did you see him there at the house? 
A. No, sir. 

Q. You didn’t see Mr. Flynn, whose deposition was read 
into the record? A. Let me put it this way: I don’t re¬ 
member seeing either one of them. 

Q. You never undertook to secure from Mrs. Alcorn or 
from any of the neighbors affidavits to the effect of the 
length of time she had known Miss Orvis, or that in their 
opinion she was mentally non compos, and needed to be put 
in the hospital for mental observation? A. No, sir. 

Q. Do you recall talking to a reporter on the street? A. 
No, sir. 

Q. How did you get Miss Orvis downstairs? A. Carried 
her down on a stretcher. 

Q. Did it take all four of you? A. Yes, sir. 

Q. And you don’t know whether you were at the 

170 head or at the foot? A. I don’t remember. 

Q. She was unconscious at the time you carried her 
downstairs? A. I think so, yes, sir. 

Q. And unconscious when you put her in the ambulance? 
A. Yes, sir. 

Q. Now, was there any conversation with Miss Orvis be¬ 
fore you started downstairs as to how you would get her 
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downstairs? Was that discussed between the group there? 
A. Yes, sir. 

Q. Tell ns just what that conversation was. A. Well, 
we talked about what would be the best way to carry her 
down; and decided to get a short stretcher and put her on 
that. Apparently, she heard us talking about it, and she 
offered to get up and walk. And we told her that she was 
probably weak, but we would assist her; and if she felt 
faint, to let us know. 

Q. Did you tell her that? Was it you who said to her, 
“We will assist you’’? A. I believe it was one of the 
ambulance men that instructed her to let him know if she 
felt faint. 

Q. Was that the only thing the ambulance man said while 
you were in the room? A. Probably not. 

171 Q. I am talking now about giving directions or in¬ 
structions. None of the ambulance men questioned 

Miss Orvis; did they? A. No, sir. 

Q. And your associate didn’t question her? A. No. 

Q. But when it came to the matter of her walking, or get¬ 
ting her downstairs. Miss Orvis offered to try to walk down¬ 
stairs, and the ambulance man, you think, said to her she 
should take it easy; in case she was faint, they would assist 
her? A. Oh, no; they assisted her from the time she got 
up out of the bed. 

Q. How many steps had she taken before she fainted? 
A. About three or four steps. 

Q. Three or four steps. 

Since you considered that her life was in danger from 
loss of blood, you considered it imperative, did you not, to 
secure for Miss Orvis immediate medical attention and hos¬ 
pitalization? A. After having stopped the flow of blood, I 
no longer considered her life in immediate danger; and we 
did succeed in stopping the flow of blood. 

Q. You did succeed in stopping the flow; and you did 
not then consider that her life was in danger? 

172 A. No, sir, not in any immediate danger. 
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Q. What was your idea with respect to getting at¬ 
tention for her, that she needed surgery immediately, or 
that she needed mental observation rather than surgery? 
A. My idea was that she needed medical treatment upper¬ 
most at that time. 

Q. Now, how many hospitals did they pass getting her 
to Gallinger Hospital? A. I wasn^t on the ambulance; I 
don’t know. 

Q. You directed them to take her to Gallinger; did you 
not? A. Yes, sir. 

Q. And you know the location of Sibley Hospital; do you 
not? A. Yes, sir. 

Q. How long would it have taken them to take her to 
Sibley Hospital to get immediate medical attention; and 
how long would it take them to Gallinger to get medical at¬ 
tention? A. Probably would have taken quite a bit longer 
to get medical attention at Sibley, because they don’t have 
any—they are not equipped for emergency service. 

Mr. McCann: That is not what I asked, I ask that that 
answer be stricken as not responsive. I asked him a ques¬ 
tion of time; and he starts to tell me how the hos- 
173 pitals are run. I ask that this answer be stricken, 
and he answer my question. 

Mr. Gasch: The gentleman has a right to explain his 
answer, sir. 

The Court: I don’t think the answer is responsive to the 
' question, Mr. Gasch. The question was, how long would it 
take to get to Sibley, in contrast to how long it took to get 
to Gtellinger from that address. Tell us. 

The Witness: The length of time for the trip would be 
longer to Gallinger than it would be to Sibley. 

By Mr. McCann: 

Q. How long would it take to get to Sibley from where 
she lived? A. I don’t know. 

Q. Not over five minutes; would it? A. I wouldn’t say; 
I couldn’t say exactly. 
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Q. And it would take approximately a half hour, would 
it not, to go from 223 Channing to Gallinger? A. I don’t 
think so. 

Q. You don’t think so? A. No, sir. 

Q. And there were several other hospitals nearer to 
223 Channing than Gallinger; is that not true? A. No, 
sir. 

174 Q. Wasn’t Emergency nearer? A. I don’t think 
so. 

Q. Wasn’t Casualty nearer? A. Casualty may have been 
a little nearer. 

Q. How about Freedman’s Hospital? A- Well, we don’t 
usually send white patients to Freedman’s. 

Q. Now, you directed that the men take Miss Orvis to 
Gallinger Hospital? A. Yes, sir. 

Q. Did you direct them to see that she got blood trans¬ 
fusion when she arrived there? A. No, sir. 


175 By Mr. McCann: 

Q. Did you go to the hospital with Miss Orvis? A. No, 
sir. 

Q. Where did you go? A. I went to No. 12 Precinct. 

Q. What did you do there? A. Made a report and called 
the cousin, Mr. Orvis, and notified him that Miss Orvis had 
been sent to the hospital; and asked him if he would be 
willing to take charge of her property. 

176 Q. Then what did you do? A. You mean at the 
station? 

Q. What did you do after you had made your report at 
the station? Give us step-by-step what you did. A. Well, 
I discussed it with the captain, commanding oflBcer at the 
precinct. I made a P. D. form, called the ‘‘White Slip,” 
on the back of which I made a brief notation of the facts 
to be sent to Gallinger Hospital. 
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177 Mr. Brookhart: Your Honor, through the cour¬ 
tesy of defense counsel, and with the Courtis per¬ 
mission, we would like to interrupt this examination and 
call Mrs. Alcorn at this time. 

The Court: Very weU. 

Mr. Brookhart: Mrs. Frances Alcorn, please. 

Whereupon—Frances Alcorn was called as a witness by 
and on behalf of the plaintiff, and having been first duly 
sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Brookhart: 

Q. Will you state your name and address and occupa¬ 
tion, please? A. Frances Alcorn, 233 Channing Street, 
Northeast. I am a housewife. 

Q. How long have you lived at that address? A. About 
20 years. 


By Mr. Brookhart: 

Q. On December 29, 1947, did you know the resi- 
178 dents at 223 Channing Street, Northeast? A. Yes, 
I did. 

' Q. Who were they? A. A Miss Hazel Swift. 

Q. And was there any other resident at that address? 
A. Well, Miss Orvis, I believe, was staying with her. She 
was in the house. 

Q. You knew Miss Orvis at that time? A. Well, I had 
met her at Miss Swift’s home. 

Q. Did you hold a key to the premises at 223 Channing? 
A. Yes, I did. 

Q. Under what circumstances did you hold it? For what 
reason? A. Well, it was just that Miss Swift lived there 
by herself, and was away all day; and it gave her a means 
of having things delivered, or having repairs, or things, 
made to the house; and they came to me to get the key. 
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And I oftentimes put in her milk if it was left early in the 
morning on hot days. 

Q. Just a matter of neighborly convenience? A. It was 
just a convenience to her. 

Q. Now, on the morning of December 29, 1947, did you 
receive a call concerning the key to the premises at 223 
Channing? A. Yes, I did. 

178A Q. Will you tell us what happened? A. Well, just 
the attendant on the ambulance came, rang the door¬ 
bell and said that he had an emergency call for 223, and 
could he have the key. He was told the key was there. 

Q. What were you doing at the time? A. I was still in 
bed. 

Q. And what did you do when he came? A. Well, I 
handed him the key; and then dressed and immediately 
went up to see what it was. Being as I turned over the key, 
and I knew Miss Swift was away, I just felt a responsibil¬ 
ity for turning the key over. 


Q. When you arrived at 223 Channing, what did you find? 
A. Well, there was nobody downstairs, and upstairs in the 
bedroom, the two attendants and two policemen were al¬ 
ready in the room. 

Q. How long after you gave the key to the attendant 
would you say it was before you arrived at 223 Channing? 

A. Oh, I should say about 5 or 10 minutes. Just the 
179 time that it took to put a house dress on and walk up. 

Q. Who was present upstairs when you arrived? 
A. Just the two attendants and the two policemen. 

Q. Will you describe the bedroom as you observed it at 
that time? A. AJl I know is they were standing in the 
room. The attendants were working on Miss Orvis’ arm. 
Miss Orvis was on the bed. 

Q. Did you hear any conversations between any of the 
persons in the room? A. Not too much. I stayed in the 
hall, and I heard—oh, I believe I heard the policeman ask 
her the first question, if she had any relatives or where her 
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relatives were. I think that is the first question I heard 
anybody say after I stood in the halL 

# # # # • # • # 

180 Q. Will you describe the room, in so far as 
whether it was orderly, or disorderly, whether there 
was any blood, or anything of that nature! A. There was 
a good deal of blood on the bed. The blankets and things 
were all full of blood. 


Q. You come out of the bedroom into the hall, to go to the 
bathroom? A. Yes. 

Q. What was the condition of the bathroom? A. It was 
full of blood, too, bloody towels, bloody rug, and bloody 
cloth. 

iQ. What about the washbowl; untidy? A. It was full 
of blood, too. 

Q. Now, were you asked to do anything while you were 
there? A. Just that Miss Orvis asked me to put 
181 some of her things in a bag when they were going 
to take her to the hospital. 

Q. And what did you do? A. I went in and put them in 
a bag for her. 


I Q. Do you know where she was taken? A. No. 


183 Q. Did you observe them put her in the ambulance? 

A. I didn’t go out. I was inside when they put her 
in. I didn’t even see them put her in the ambulance. 

Q. At any time, did you hear anything said, or learn 
anything about where she was being taken? A. Not until 
when the policeman came back up to the door, it occurred 
to me that somebody might ask where she was going, and 
that the best thing to do was to find out where they were 
taking her. I had no idea—at the time, I didn’t know that 
there was any discussion at all about whether there was any 






place to take her, or anything; and I didn’t know where 
they were taking her. 

Q. When the policeman came back to the door, did yon 
learn at that time where she was being taken? A. He told 
me they were taking her to Gallinger Hospital. 

Q. Was anything said abont why she was being taken 
to Gallinger Hospital? A. I believe he said that was the 
only place they conld take her. 

Did yon know whether she was being taken to 
184 Gallinger Hospital for medical treatment? A. No. 

Q. Did yon know she was being taken for any pnr- 
pose other than medical treatment? A. No. 

Q. Did yon have any reason to believe that she was being 
taken for mental observation? A. No. 

Q. Did yon have any reason to believe that she shonld 
have been taken to Gallinger Hospital for mental observa¬ 
tion? A. (Witness indicated in the negative.) 

Q. The answer is “no”? A. No. 


185 Q. After that, what did yon do with relation to 
the residence at 223 Channing? A. Well, I went 
back np and got all the bloody clothes and the blankets and 
things; tried to clean np a little bit. 


186 Q. From yonr handling of those items, wonld yon 
say that she lost a great deal of blood? A. I don’t 
see how anybody conld lose mnch more and still live. 


187 Q. Now, later in the day of December 29, 1947, 
did yon have occasion to go np to 223 Channing 
another time? A. When the policeman asked me for the 
key, becanse he was going to seal the room. 

Q. He came to yonr residence and obtained the key? 
A. That is right. 

Q. Did yon accompany him? A. Yes. 
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Q. What did he dot A. Just seal the room. 

Q. Would you recognize the officer if you saw him? A. I 
don’t know that I would, because that is the only time that 
I had seen him. 

Q. Did he identify himself? A. Well, I knew it was the 
same one that had been there that morning; but I don’t 
know that he even said his name. 

Mr. McCann: May I ask the defendant to stand a mo¬ 
ment? 

(Whereupon, the defendant rose from his seat) 

188 By Mr. McCann: 

Q. Would you be able to say whether it was this gentle¬ 
man? A. I believe it is; I recognize him now. 

Q. This gentleman is the same person. 


Cross Examination 
By Mr. Gasch: 


Q. You cleaned up the room, I believe? A. Yes, sir. 

Q. Washed the blankets and some of the towels and bed¬ 
clothes. Did you notice an office suit of Miss Orvis on the 
bed, or around the room, on chairs? A. No, sir. 

189 Q. Did you notice any bloody office clothing at all 
in the room? A. No, sir. 


Q. Now, while you were in the hall yourself, and you 
heard certain conversation between the police officer and 
Miss Orvis about her relatives— A, That is right 
Q. —do you remember any conversation at all relating 
to Sibley Hospital? A. No, sir. 

' Q. I believe you testified you heard no conversa- 

190 tion relating to Gallinger Hospital? A. No, sir. 

' Q. Until later when you asked the officers where 

they had taken her? A. That is right 
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Q. Now, was that after the ambulance drove away? 
A. That is ri^t. 

• ••••••••• 

Whereupon Jacob Brickman resumed the stand and testi¬ 
fied further as follows; 

Direct Examination—continued 

By Mr. McCann: 

Mr. McCann: May it please the Court, may I have the 
Mental Health file that I believe is on your desk? 

Q. I believe that we discontinued our examination at 
the point where you had made out a slip for the hos- 
191 pital; is that correct? A. That is right. 

Q. Now, I hand you a record marked “Gallinger 
Municipal Hospital Admission Record,” and on the second 
page there is a slip entitled, “Metropolitan Police Depart¬ 
ment.” 

W”!!! you state whose signature that is? A. That is the 
signature of the captain of No. 12 Precinct at that time. 

Q. I see. And that is what is known as a white slip? 
A. Yes, sir. 

Q. The front part of this slip. 

Now, on the back of that, there is a notation in writing; 
and I will ask you whose signature is that? A. That is 
mine. 


192 The Court: Well, we will save time by reading it 
to the jury. 

Mr. McCann: This slip, entitled ‘‘Metropolitan Police 
Department,’^ reads as follows: 

“Washington, D. C. December 29, 1947. 

“The admission of Sally Orvis to the Gallinger Mu¬ 
nicipal Hospital is requested for observation and re¬ 
port as to her mental status. The charge of unsound 
mind is made by Pvt. Jacob Brickman, M.P., who has 
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been directed to make the necessary affidavit required 
by law. There is also a further charge of (blank) pend¬ 
ing against (blank) and should (blank) be found not 
insane, you will please notify this precinct before re¬ 
leasing (blank). 

‘‘Very respectfully, Benjamin. . . - 

What is the last word? A. Kuehling. 

Mr. McCann: “K-u-e-h-l-i-n-g, Captain commanding 12th 
Precinct.” 

Now, on the reverse side is the statement identified by 
Private Brickman as his writing, and signed by him, which 
reads; 

“About 8:30 aon., Monday, December 29, 1947, Sally 
Orvis, white, 58 years, slashed her right wrist with a 

' razor blade. She stated she had done it while 

193 cutting callouses on her feet, but that she was 
satisfied it had happened. Examination of her 
feet showed no signs of cut callouses. Bazor blade 
recovered. Pvt. Jacob Brickman, No. 12 Precinct.” 

' I think that you would just want to see what the white 
slip is like. 

(Whereupon, the slip referred to was passed among the 
jurors.) 

By Mr. McCann: 

Q. Now, Mr. Brickman, is this the slip which it is re¬ 
quired that every police officer should fill out on taking 
a person to Gallinger Hospital? A. No, sir. We don’t fill 
that slip out unless the person is to be kept there for 
mental observation. That white slip is for the purpose of 
having a person kept at Gallinger for mental observation. 

Q. Well, now, any person, then, going to Gallinger Mu¬ 
nicipal Hospital, or taken to Gallinger Municipal Hospital 
for mental observation, the police officer must fill out a 
white slip? A. That is correct. 


87 


Q. Now, is that the only slip which is made, or document 
which is signed or executed where people are taken from 
the District of Columbia to Gallinger Hospital? A. No. 
There are other papers made at the Mental Health 

194 Commission, but that is the only paper that is made 
from the precinct. 

Q. Do they have any different paper when they arrest 
a person on the streets, alleys, or public ways of the city, 
from one that is arrested in the home? A. No, sir; there 
is no difference there. 

Q. They only have this slip, no matter where you arrest 
them, whether in the home or on the streets? A. They have 
a blue slip for other types of arrests, where a person is 
sent to Gallinger Hospital, who is in the custody of the 
Police Department, where some other charge is placed 
against them, we use the blue slip. On the charge of men¬ 
tal observation, we use the white slip. 

Q. You use the white slip. 

Now, Mr. Brickman, you made this statement out right 
after making your report at the precinct station? A. Some¬ 
time that morning, after making the report. 

Q. Did you take it to the hospital yourself; or did you 
send it out? A. I didn’t take it myself. I don’t recall just 
exactly how it got there, now. 

Q. In other words, someone, the captain or someone in 
the precinct, sent it out to the hospital? A. That is cor¬ 
rect. 

Q. And this was the document which made it pos- 

195 sible for the hospital to hold Sally Orvis; is that 
correct? A. Yes, sir. 

Q. What did you do then? A. You mean after making 
the white slip? 

Q. Yes. A. And making my report? 

Q. Yes. What did you then do? A. I then went to the 
Mental Health Commission office at 300 Indiana Avenue, 
Northwest, and stated the facts in this case to a Mr. 
Stumph, who is a Mental Health Commission secretary, I 
believe, or something to that effect. 
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Q. And did yon sign an affidavit at that office, or a peti¬ 
tion? A. Yes, sir. 

Q. Did you swear to that petition? A. I signed it. 

Q. I will hand you the paper marked, “Petition,*’ filed 
December 29, 1947, in the District Court of the United 
States for the District of Columbia, in the matter of Sally 
Orvis, Mental Health No. 2129-47, Patient, W. 58. Now, 
is that what you signed? A. Yes, sir. 

Q. And is that sworn to? A. Yes, sir. 

196 Q. Before whom? A. Joseph C. BIhuen, Notary 
Public, it says here. 


By Mr. McCann: 

Q. What I am trying to ascertain, Mr. Brickman, is this: 

Did you swear that the statement which you made in 
197 this petition was the truth? A. Apparently, I did. 

Mr. McCann: May it please the Court, we would 
like to read into the record the petition signed by Officer 
Bridbnan in this case, and filed in the District Court on 
December 29,1947. 

^ “Petition: To the District Court of the United States 
for the District of Columbia. 

“Your petitioner, Jacob Brickman, respectfully rep¬ 
resents to the Court as follows:”- 

And I wish. Officer Brickman, you would follow me and see 
that I read this correctly, so Ihere is no question about it. 

“1. That he is an officer authorized to make arrests 
in the District of Columbia; and 

“2. That Sally Orvis was apprehended in the Dis¬ 
trict of Columbia on the 29th day of December, 1947, 
and has been detained at Gallinger Hospital, to be ob¬ 
served and examined for his/her mental health for the 
reason that; 

“Sally Orvis slashed her wrist, right wrist, with a 
razor blade in an attempt to end her life. She would 
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not give any explanation for her actions or attempt to 
stop the bleeding of her wrist. Because of her actions, 
it thought best to admit her to Gallinger Municipal 
Hospital for mental observation. 

198 **3. Your petitioner is informed and believes 
and therefore avers said patient is of unsound 

mind, incapable of managing his or her own affairs, 
and within the purview of the statute in that case made 
and provided, it is not desirable to permit him/her 
to go about unsupervised and he/she is a proper sub¬ 
ject for commitment to a hospital for treatment 

** Wherefore, the premises considered, your peti¬ 
tioner prays; 

‘*1. That the proper writ, as provided by law, may 
issue and the Commission on Mental Health be directed 
to examine said patient and report its findings and 
recommendations to the Court. 

“2. That said patient, if found to be of unsound 
mind, (1) be committed to St. Elizabeth’s Hospital or 
other hospital, or (2) if harmless, committed to rela¬ 
tives or friends willing to accept the care, custody and 
maintenance of patient, or (3) if so entitled, be com¬ 
mitted to the Administrator of Veterans Affairs for 
care and treatment in a veteran’s family. ..- 

The Witness: “FacUity.” 

Mr. McCann: ‘‘. . . facility.” Thank you. 

“3. That a committee of the estate be appointed. 

“4. And for such other relief as the best interests 
of the patient may require and to the Court seem 

199 just and proper.” 

Signed, “Pvt. Jacob Brickman. 

“Subscribed and sworn to before me this 29th day 
of December, 1947. Joseph C. Khuen, Notary Pub- 
Uc, D. C.” 
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By Mr. McCann: 

Q. Mr. Brichnan, was the statement that you made in 
your petition to the District Court true or false? A. That 
statement was true to the best of my knowledge. 

Q. You have stated in this petition: ‘‘She would not 
give any explanation for her actions.” Was that statement 
true or false? A. It was true in this respect: That she 
would not give any credible explanation that I could find 
for her actions. 

Q. To the police station, you stated in your report: 

“She stated she had been trying to cut callouses on 
her feet, and the blade slipped.” 

Why didn’t you say that in this petition to the Court? 
A. I probably did tell that to Mr. Stumph. I didn’t type 
that statement in there. He did. 

Q. You didn’t type it? A. I gave him a statement of 
what happened. He makes a brief, sort of collects the 
thing, and makes a brief statement in that petition. 

Q. You signed this in blank and then he filled it in? 
200 A. No; he filled it in first, and then 1 signed it. 


201 Mr. McCann: I shall now read from Plaintiff’s 
! Exhibit No. 2 for reference, the following: 

“December 29, 1947, 8:30 a.m., Sally Orvis.” 
202 You check it and see that I read it right, please. 

“Sally Orvis, white, 58 years, single???. Occu¬ 
pation; works for the Air Transport Command, Hdqrs., 
Gravely Point, D. C.; residence, D. C., about a year and 
a half. Address, 223 Channing Street, Northeast. Bela- 
tives, Eugene Orvis (cousin), 945 Pennsylvania Ave¬ 
nue, Norliwest. Frances Alcorn (friend), 233 Chan¬ 
ning Street, Northeast. 

“We found the patient at the above address with 
wrist, right wrist, slashed with a razor blade. She 
first said that this had occurred while she was cutting 
callous from her feet...” 
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The Witness: The word is ‘‘when.** “This occurred 
when**- 

Mr. McCann: Wait a minute. 

“She first said that this*had occurred when she was 
cutting callous from her feet. Then she said she was 
glad that it had happened to her. She had made no 
attempt to stop the flow of blood, and was doing noth¬ 
ing with it but letting it bleed .. .** 

The Witness: “... nothing about it.** 

Mr. McCann: “. . . and was doing nothing about it, but 
letting it bleed. It looked like an attempt to commit to 
me, and for that reason she was admitted to G.M.H. for 
M.O. No property was taken from the patient by the 
police.** 

203 Signed, “Private Jacob Brickman.** 

Attached to this document, marked as Plaintiff *s 
Exhibit No. 2 for identification, is an affidavit form, “Gov¬ 
ernment of the District of Columbia, Metropolitan Police 
Department, December 29,1947. 

“To the Major and Superintendent, Metropolitan 
Police Department, District of Columbia. 

“Affidavit of Officer. 

“I, the undersigned, being an officer duly author¬ 
ized to make arrests in the District of Columbia, do 
hereby certify under oath that I have apprehended 
and detained Sally Orvis; and from what I know and 
have seen of her, I believe her to be of unsound mind, 
incapable of taking care of herself or her property; 
and if permitted to remain at large or go unrestrained 
in the District of Columbia, the rights of persons and 
proi)erty will be jeopardized, or the preservation of 
public peace imperiled, and the commission of crime 
rendered probable.** Signed “Private Jacob Brick- 
man, M.P. No. 12 Precinct.** 

“Subscribed and sworn to before me this 29th day 
of December, 1947.** 

Signature, “Joseph C. EJiuen, Notary Public.** 
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By Mr. McCann: 

Q. Now, wiiich of these statements did you sign first? A. 
I don^t remember. 

204 Q. But this statement in which you stated that 
she had given an explanation was made at the same 

time that you were in the oflSce as you made the other affi¬ 
davit to the Court that she didn’t give any explanation; is 
that correct? A. I believe so. I don’t remember just ex¬ 
actly. 

Q. Now, why didn’t you tell the Court she gave an ex¬ 
planation? A. I told Mr. Stumph all the facts, and he typed 
both of those papers. 

Q. You mean to say that after you had given him these 
facts, that Mr. Stumph wilfully left out an averred state¬ 
ment of facts that were not true in this petition; and you 
signed it? 

The Court: He didn’t say that. 

Mr. Gasch: I object. 

The Court: He didn’t say that. He said her explanation 
didn’t appear to be credible; so, therefore, he didn’t in¬ 
clude it. 

Mr. McCann: May it please the Court, he didn’t say 
that just then, if you will pardon me. 

The Court: I am not talking about what he said just then. 

By Mr. McCann: 

Q. I want to ask you once more whether you typed 

205 this statement, or Khuen. A. I didn’t type it. 

Q. Or Mr. Stumph? A. I didn’t type it 
Q. Who typed this statement? A. Someone in the Mental 
Health Commission office. 

Q. And someone in the Mental Health Commission office 
typed this statement? A. That is correct. 


206 Mr. McCann: May it please the Court, we ask that 
this record be marked as an exhibit and received as 
Exhibit 3, the whole record. 
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The Court: You won^t mark it, but it will go in as Exhibit 
3. We don’t mark court records. 

207 (Whereupon the said document was received in 
evidence as Plaintiff’s Exhibit No. 3) 


Mr. McCann: Yes. 

From this, we desire to read the order of the Court that 
was issued: 

‘‘In the matter of Sally Orvis, patient, W, 58, Mental 
Health No. 2129-47. 

“Upon consideration of the petition filed in the above 
entitled cause, it is by the Court, this 29th day of De¬ 
cember, 1947, 

“Obdered, that the writ provided by law issue and 
the patient is directed to appear before the Commis¬ 
sion on Mental Health at the time and place therein 
designated, and it is 

“Ordebed, that the petition filed herein be referred 
forthwith to the Commission on Mental Health, acting 
under the direction of this Court, for a report within 
seven days hereof, in accordance with the statute made 
and provided, and it is 

“Oruered, that Sally Orvis be detained in Gal- 
208 linger Municipal Hospital for 30 days here¬ 
after, unless meanwhile discharged therefrom or 
transferred to St. Elizabeth’s Hospital, and pending 
further order of this Court.” 

Now, may it please the Court- 

Mr. Gasch: Is that signed by a justice of this court! 

Mr. McCann: I beg your pardon. That was signed by 
“James M. Proctor, Justice.” 


Mr. McCann: Now, on the 30th day of December, A.D., 
1947, there is a preliminary report which I will read to 
you in the matter of Sally Orvis, Mental Health No. 
2129-47: 
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** Preliminary Report. 

“To the District Court of the United States for the 
District of Columbia. 

“The Commission on Mental Health reports that 
they have examined Sally Orvis, patient, and find her 
not to be sane, and recommend that the rule to show 
such cause in the matter be set down for hearing before 
' the Commission on Mental Health and the Court set 
a date therefor. 

“Commission on Mental Health.** 

And it is signed by Dr. Lebensohn, Dr. Robert T. 
209 Morse, and Thomas Gillespie Walsh, Chairman. 

And there is an order at the bottom of this which 
reads, “The rule to show cause why the above-mentioned 
Sally Orvis should not be adjudged to be of unsound mind 
has issued and the above-entitled cause shall be set for 
hearing before the Commission on Mental Health on the 
8th day of January, 1948, at 10:00 a.m., provided service of 
notice is had in accordance with law, and the Commission 
shall report its findings and recommendations to this court 
on or before the 28th day of January, 1948. 

“Witness the Honorable Chief Justice of said Dis¬ 
trict Court, this 30th day of December A.D., 1947, 
Harry M. Hull, Clerk.** 

And somebody, “Deputy Clerk,** whose name I cannot 
read. Then there is the next document: 

“In the matter of Sally Orvis, Mental Health No. 
2129-47. 

“The President of the United States, to Sally Orvis, 
greeting: 

“You are hereby summoned to be and appear be¬ 
fore the Commission on Mental Health, acting under 
the direction of this Court on the 8th day of January, 
A.D., 1948 at 10 o*clock a.m., at Gallinger Municipal 
Hospital, Psychopathic Department, Administration 
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Building, 19tli and E Street, Southeast, to show 
210 cause why you should not be adjudged to be 
of unsound mind and why, if necessary, a com¬ 
mittee of your person and your estate should not be 
appointed, as prayed in the petition filed in the above- 
entitled cause. 

Witness, the Honorable Court, the Honorable Chief 
Justice of said District Court, said 30th day of De¬ 
cember, A.D. 1947, by the Deputy Clerk. 

Can you make out his name, sir? 

Mr. Gasch: It looks like P. A. Whelan, to me. 

Mr. McCann: All right. The marshal ^s return is attached 
to the bottom of that. 

It says: 

“Served on the above-named personally 12-30-47.’’ 

That is signed by a deputy of W. Bruce Matthews, U. S. 
Marshall. 


211 And finally, we have, under date of January 3, 
and xmder the letterhead of Gallinger Municipal Hospital, 
January 3, 1948: 

“Memorandum to Commission on Mental Health. 

“This is to inform you that Sarah Whitin Orvis, 
a 58-year-old white woman, who was admitted Decem¬ 
ber 29, 1947, to the Psychiatric Department, Gallinger 
Municipal Hospital, for mental observation, by No. 12 
Precinct of the Metropolitan Police Department, was 
discharged January 3,1948, as of sound mind.” 

Signed by A. R. Sweeney, M.D., Superintendent. 

Do you recognize that as his signature, sir? I guess that 

is what it is. 

212 Mr. Gasch: I am quite sure it is, sir. 

Mr. McCann: AU right. 

Then, the final order is made out by this Court: 

“It being reported by the Commission on Mental 
Health, acting under the direction of this Court, that 
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Sally Orvis, patient, has been found by the staff of 
Gallinger Municipal Hospital to be of sound mind, 
and discharged thereof, it is by the Court, the 6th day 
of January, 1948, ordered that the petition filed herein 
be dismissed.’* 

I 

• ••••••••• 

By Mr. McCann: 

Q. Now, will you tell us how many times you had 
213 previously been into the office of Mr. Stumph at the 
Mental Health Commission to make out papers of 
this character? A. I don’t know how many times. I had 
been on the Police Department about nine years, at that 
time; and I had had occasion to go there from time to time 
during those nine years. 

Q. And you were well acquainted with him? A. No, sir, 
not well acquainted with him. 


Q. Now, tell us just what took place when you got in the 
office there. A. I talked to Mr. Stumph, and told him that 
I sent Sarah Orvis to Gallinger Hospital for mental ob¬ 
servation; told him the circumstances as I have told them 
here; and he proceeded to make up the necessary papers, 
which I signed. 

Q. Did you discuss with him at all what should be in the 
petition, and what should not be in the petition? A. No, 
sir. 

Q. There was no discussion on that? A. No. I just 
214* told him what happened; and he made the papers. 

Q. Did you tell him that you had gotten Sally Orvis 
from her home at 223 Channing Place? A. I probably did 
tell him that that was where I found her originally. 

Q. Well, that is where you got her; wasn’t it? A. That 
is where I found her originally, in her bed, in her room, 
yes, sir. 

' Q. And you told him that? A. I probably did. 
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Q. Yes. And that fact was not mentioned at all in the 
petition filed with the Court; was it? A. If it is not in the 
petition, I guess not. 

Mr. McCann: May I have that exhibit again, please, sir. 
Plaintiff’s No. 3? 

By Mr. McCann: 

Q. I want you to look at that and see if, in your petition 
that was filed, any statement was made at all as to the 
fact that Sally Orvis was taken from her home at 223 
Channing Street? A. In the typewritten? 

Q. I am talking about any place on that page, in that 
petition. A. No, sir. This only gives the reason for send¬ 
ing her to Gallinger Hospital. 

215 Q. It doesn’t tell where you got her? A. No, sir; 
only about her actions. 

Q. Now, Officer Brickman, don’t you know, as a matter 
of fact, you can pick up a person and arrest them on the 
street, and take them to Gallinger Hospital without a war¬ 
rant; but that you can’t go into the home and arrest a per¬ 
son without a warrant, unless there have been affidavits 
made? A. Do I know that you can’t arrest a person in 
the home? 

Q. In the home without a warrant? A. Yes, sir; I know 
that. 

Q. And you did go into this home and arrest Miss Sally 
Orvis without a warrant; did you not? A. No, sir; I did 
not. 

Q. You didn’t arrest her? A. Not in her home, no, sir. 

Q. You didn’t arrest her in her home? A. No, sir. 

Q. She was picked up when she was unconscious, and 
took her downstairs; didn’t you? 

The Court: Well, now, that is argumentative. He said 
he didn’t arrest her. 


216 Thomas Gillespie Walsh 

was called as a witness by and on behalf of the plaintiff, 
and having been first duly sworn, was examined and testi¬ 
fied as follows: 

Direct examination 

By Mr. McCann: 

Q. Mr. Walsh, will yon please state your full name? A. 
Thomas Gillespie W^sh. 

Q. Your profession? A. Lawyer. 

Q. Your official capacity as a representative of the Court? . 
A. Lawyer member and Chairman, Commission on Mental 
Health. 

Q. How long have you held that position? A. 

217 Since June 20,1938. 


Q. And you have been Chairman of that Commission 
ever since the Commission was organized? A. That is 
right. 


218 By Mr. McCann: 

Q. Is it not, under the statute, your duty to protect 

219 the public that comes before you, sir? A. No, not 
protect—^Well, I don^t see how you can say “protect 

the public.” Yes, I suppose we do that, in the matter of 
appropriations, and the unnecessary use of the hospitals, 
and so forth, and so on. My primary interest is to see 
that the patient is amply protected in all legal aspects of 
the procedure. 


Q. Now, I will ask you to examine the Mental Health 
file on Miss Orvis to refresh your recollection. 
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Q. Are you sufficiently familiar with the file, after 

220 examining it, sir? A. Well, sufficiently—^As fully 
as I guess I could be, under the present circum¬ 
stances. 

Q. Now, you will observe that the second or third paper 
in that file is a finding by the Commission to the effect that 
you found that she needs mental observation. A. Yes, sir. 
In other words, it is really, in one sense of the word, a 
negative finding. We found that she was not in a condi¬ 
tion to be discharged at the moment we saw her. 

Q. Is that what you say on that? A. She is not found 
to be sane. We found her not to be sane. 

Q. Not to be sane? A. That is right. 

• ••••••••• 

221 Q. So you made no examination of her at the 
time that this report states that you had made an 

examination? A. On the contrary. We did make an ex¬ 
amination of her, and we did report to the Court that she 
was not sound at the time we saw her, and asked the Court 
to set the matter down for a hearing. 

Q. Now, will you tell us about the examination? A. Yes. 
^e Court: Just a minute. 

Mr. McCann: This is prior to the order. Your Honor. 
The Court: This is immaterial. We are not concerned 
with anything the Mental Health Commission did, except 
what appears in that record. It appears regular on its 
face; and the Mental Health Commission is not a party to 
this suit. I will exclude any further interrogation of this 
witness. 


(Whereupon, counsel approached the bench, and the fol¬ 
lowing proceedings were had out of the hearing of the 
jury:) 

Mr. McCann: We offer to prove that the Mental 
222 Health Commission did not conduct an investigation 
as provided in the statute; that they did not advise 
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the plaintiff of her right to have counsel present; that they 
did not interrogate the plaintiff to ascertain what her men¬ 
tal condition was; that they did not invite any of her friends 
or relatives or notify them of any such examination; all of 
which is provided in the statute with respect to the in¬ 
vestigation and the hearing on which this report is sup¬ 
posed to be made. 

The Court: Excluded. 


224 Cross-examination 
By Mr. Doyle: 

Q. You stated, sir, that your Commission examined Miss 
Orvis at Gallinger Hospital. Will you state the time, as 
well as you recall it? 

The Court: Excluded. The record indicates she was ex¬ 
amined at Gallinger Hospital. Excluded. 

• ••••••••• 

Jacob Brickmazi 

resumed the stand, was examined and testified further as 
follows: 

Direct examination—continued 
By Mr. McCann: 

226 Q. May I ask whether you were guided in your 
conduct on December 29,1947, by this General Order 
No. 18 that I showed you? A. Yes, sir; I was. 

Mr. McCann: May it please the Court, we will ask permis¬ 
sion to read some of the directions to police officers from 
this regulation issued by the Police Department. 


227 Miss Reporter, we are reading from a document 
marked, ‘‘Government of the District of Columbia, 
Metropolitan Police Department,date, “September 26, 
^1947. General Order No. 18 Series 1947. 
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“Subject: Procedure in Cases of Alleged Insane Per¬ 
sons. Opinion of the Corporation Counsel, D. C., Use 
of blue and White Commitment Slips, Etc. 

“To the Force- 


228 Mr. McCann: “1. Apprehension and detention 
by police officers. (The Act of Congress ap¬ 
proved April 27, 1904, so far as it relates to police 
officers has not been repealed. Opinion, Corporation 
Counsel, March 27, 1939.) 

“a. Apprehension without warrant in public places; 
Any member of the Metropolitan Police is authorized 
and empowered to apprehend and detain without war¬ 
rant any insane person or persons of unsound mind | 
found on any street, avenue, alley, or other public | 
highway, or found in any public building or other pub- j 
lie place within the District of Columbia. I 

“b. Arrest at other than public places without war¬ 
rant: The Major and Superintendent of said Metro- j 
politan Police is authorized to order the apprehension ! 
and detention, without warrant, of any indigent | 

229 person alleged to be insane or of unsound mind, ! 
or any alleged insane person of homicidal or 

otherwise dangerous tendencies found elsewhere in the | 
District than in public places, whenever two or more | 
responsible residents of the District of Columbia shall j 
make affidavits (P. D. Form No. 64a, obtainable at any j 
police station) setting forth that they believe the per¬ 
son therein named is insane or of unsound mind; and | 
that the preservation of the public peace will be im- I 
periled, and the commission of crime rendered prob- i 
able; and that such person is a fit subject for treatment ' 
on account of his or her mental condition; 

“Provided, however—that two physicians shall cer¬ 
tify (P. D. Form 64b, obtainable at any police station) i 
that they have examined the person alleged to be in- 
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sane or of unsound mind, and that snch person is a 
fit subject for treatment on account of his or her men¬ 
tal condition. Cases where the alleged insane person 
is found in a public place have not caused any concern 
and the authority of the officer to apprehend and de¬ 
tain and charge with mental observation is clear and 
recognized. However the cases where the alleged in¬ 
sane person is not found in a public place require con¬ 
sideration. Often officers are called to a house or an 
apartment (private property) and requested to re¬ 
move an alleged insane person. All officers must keep 
in mind that in such a case there is a legal ob- 
230 stable in the way of the police entering a private 
home and transferring a patient to Gallinger 
Hospital when the family has called upon them to do 
so. The only procedure which may be followed by the 
police in entering a private home or an apartment for 
the purpose of transferring a mentally sick patient to 
Gallinger Hospital is where the Police Department is 
furnished with affidavits as set forth herein. Other¬ 
wise, the police have no right to enter a private dwell¬ 
ing for such purpose.*’ 


231 I am omitting the next two paragraphs, and start¬ 
ing with the second full paragraph on page 2 of the 
document: 

“The Corporation Counsel has in the past advised 
the Police Department that, of course, the police would 
be justified in entering a private dwelling, if a felony 
had been or was about to be committed. So then if the 
person alleged to be insane is quiet, and peaceful in 
his home, even though the officer is there by lawful 
invitation, he should not remove that person without 
the necessary affidavits and certificates. On the con- 
trary, if the alleged insane person is violent and dis¬ 
turbed, perhaps threatening people, so that crime is 
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rendered probable, probably even disturbing the peace 
and quiet of the neighborhood, using profane and in¬ 
decent language which can be heard on the street; or, 
again, there is a situation where a person is attempt¬ 
ing suicide, or has attempted suicide, and is in need 
of medical attention immediately, the question the 
officer must answer is, what would a reasonable and 
prudent man do in these circumstances t The officer 
should act for the welfare of the patient; and if he 
does, who is there to complain?’^ 


232 “If then a situation is acute, and the circum¬ 
stances justify such procedure, the officer may 

suggest to relatives or friends that if, by some pretext, 
they can induce the allegedly insane person to accom¬ 
pany them onto public space, that the officer will take 
care of the situation there. 

“Procedure for officers. An officer must take an al¬ 
leged insane person to Gallinger Hospital at once, 
l^ere women are to be charged with mental observa¬ 
tion, the officer shall, if possible, contact the Women’s 
Bureau with a view to having a member of that bu¬ 
reau present during the time the person is taken into 
custody, and enroute to Gallinger. In most cases, the 
Women’s Bureau will take entire charge of the case. 

“Persons charged with mental observation, must 
not be detained unnecessarily in a police station. Upon 
arrival at Gallinger, the officer executes P. D. Form 
162, white slip, which is a request for admission and 
observation of the alleged insane person. It shows 
the reason for detention. 

“The officer makes a full report of the incidents 
leading to the apprehension on the back of the request, 
such as, ‘This person found in bus terminal at 14th 
and New York Avenue, Northwest, running about 

233 in excited manner, using an old watch as a 
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monocle. Unable to tell his name or where he lived.’ 
And so forth.” 


234 Q. Officer Brickman, will yon identify that vol¬ 
ume ? A. That is an arrest book. 


Q. Who makes entries in that book? A. Usually the sta¬ 
tion clerk of the precinct. 


May it pease the Court, I would like for the officer to 
read to me the No. 1680 appearing in this book, under 
“Name of the Prisoner, the call, the address, the age, the 
color, the nativity,” and so forth; and read the item 1680 
across the book. 


237 Mr. McCann: The column is, first of all, “Num¬ 
ber,” and Sally Orvis’ number is “1681.” 

“Time, 11:51 aon. 

“Name of Prisoner, Orvis, Sally Whitin. 

“Cell—GJa. 

“Address, 223 Channing, Northeast. 

“Age, 1-30-1889. 

“Color, W. 

“Nativity, Manchester, Vermont. 

“Calling, Clerk. 

“Married or single, S. 

“Bead and write, Yes. 

“Charge, Mental observation. 

“Complaint, J. W. Zeisz, Address 12, Officer Brick- 
man, J. 

“Released, 1-3-48. 
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238 Cross-examination 


By Mr. Gasch: 

Q. Mr. Brickman, what was the first information 
239 you got concerning the Orvis case? A. The first 
thing I got was a radio call in the scout car. 

Q. What was the substance of the radio call, sir? A. The 
substance of that call was that it consisted of the time, the 
address, 223 Channing Street, Northeast, an attempted 
suicide, and that is about all. 

Q. What did you do pursuant to receiving that call, sir? 
A. We went immediately to 223 Channing Street, North¬ 
east. 

Q. Whom did you see when you got there? A. The first 
person I saw was a member of the ambulance crew. 


Q. Did you get certain information from the ambulance 
crew? A. Yes, sir. 

Q. Will you state what that was? A. They told me 
240 that there was a woman in the house who had cut her 
wrist and was bleeding very badly; and that she 
refused the treatment from them; and that was why they 
had called us. 

Q. Yes, sir. 

Now, did there come a time when you talked to Mr. 
O’Donnel, the larger of the two ambulance men, and the 
one who had first gone upstairs? A. Yes, sir. 

Q. What did Mr. O’Donnell tell you about what he had 
found when he went upstairs? A. Well, he told me that 
he had found her lying there bleeding; that he had asked 
her if someone here had called for an ambulance; and it 
seems to me what he said was that she had refused treat¬ 
ment then; and at that time, he went downstairs and told 
his partner to call the police because there was a woman 
bleeding to death upstairs and she refused treatment. 

Q. Yes, sir. 


I 



Now, when yon got there, what did yon and yonr partner 
do? A. We went right npstairs and fonnd the sitnation as 
I described it; and I immediately said, “Let’s get that 
bleeding stopped.” And withont any farther waste of 
time, we went to work on that. 

241 Q. Yes, sir. Now, do yon recall who stopped the 
bleeding? A. Mr. St. Peter was the one that actnally 

administered the first aid that stopped the bleeding. 

Q. Yon identify him as one of the ambnlance men? A’. 
Yes, sir. 

Q. What did Mr. St. Peter do, sir? A. Well, he applied 
a tonmiqnet first; and then he nsed a pressnre pad di¬ 
rectly over the cnt. 

Q. Yes, sir. Now, did there come a time when there was 
a discnssion abont how she conld be teiken down the narrow 
stairs? A. Yes, sir. 

Q. Will yon state what happened in that connection? A. 
We discnssed as to what wonld be the best way to get 
her down the stairs; and Mr. St. Peter snggested that we 
nse a short stretcher, which he had on the ambnlance. I 
think one of them went to get the short stretcher; and when 
we got it npstairs. Miss Orvis offered to try to walk down¬ 
stairs. 

' Q. Was there some conversation at that point between 
Mr. St. Peter and Miss Orvis? A. Yes, sir. He told her 
that she wonld probably be very weak, and that they wonld 
assist her on both sides, and if she felt the least bit faint, 
to let them both know immediately. 

242 Q. Then what happened, sir? A. Then she got 
np and started to walk with the ambnlance men on 

both sides of her, assisting her; and after taking abont 
three or fonr steps, jnst far enongh to get past the door¬ 
way, she collapsed and fainted. 

Q. Yes, sir. Then what did yon do? A. Then we got the 
short stretcher under her, and got her downstairs. 

Q. When you got her downstairs, what did yon do? A. 
^t her on a long stretcher; took her outside, and put her 
in an ambnlance that was waiting outside the door. 
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Q. What direction, if any, did yon give Mr. St. Peter, 
the driver? A. When he got her in the ambulance and got 
into the thing, ready to drive away, he asked me what hos¬ 
pital to take her to; and after a brief discussion with 
OflScer Zeisz, my partner, I told him to take her to Gal- 
linger. 

Q. Yes, sir. Now, do you know, as of that date, Decem¬ 
ber 29, 1947, what hospitals had emergency service? A. 
Do you want me to include all the hospitals in the District? 
Q. Well, the hospitals that had emergency service, I 
would say, within a radius nearby this place. A. 

243 Well, the nearest hospitals to this place would have 
been Casualty and Gallinger. 

Q. Now, were there certain other hospitals that did have 
emergency service and the means of taking care of cases 
that might be brought in as a result of accident, serious 
bleeding, or some comparable situation? A. Yes, sir. 
Emergency Hospital, and Preedmen’s Hospital. 

Q. Yes, sir. Now, did you know, of your own knowledge, 
what the facilities were at that time at Sibley Hospital on 
North Capitol Street, sir? A. Yes, sir. 

Q. Will you state what they were, as known to you? A. 
The only thing they have there in the hospital is a small 
room in the basement where only one nurse is on duty. 
At least, at the times I have been there, that is all that 
they have had. There were no doctors in attendance in 
that room at all. And the only other way for admission 
into Sibley Hospital, as I understand it, is for a doctor to 
make previous arrangements for a patient to be admitted. 

Q. Yes, sir. Now, will you state what the situation is 
with respect to traflSc between 223 Channing Street, North¬ 
east and Gallinger Hospital, and Casualty Hospital, 

244 at that time of the morning? A. Well, at that time 
of the morning traffic would have been fairly heavy. 

That would have been during the rush hour. 

Q. To vdiich destination, Gallinger, or Casualty, would 
a driver have a better opportunity of getting through in 
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a hurry ? A. I think he would have better through streets 
to GalUnger. 

Q. Yes, sir. Did you have any conversation with Miss 
Orvis respecting what she had done, and her reasons for 
doing it, and her attitude toward it? A. Yes, sir. 

Q. Will you state briefly what that was, sir? A. I asked 
her how the accident had happened; and she told me she 
had cut her wrist while cutting callouses on her feet; but 
she added then that she was glad it had happened; that 
she was satisfied that it had happened, or words to that 
effect. 

Q. Did she say anything about her reaction to your 
arrival? A. No, sir. 

Q. Did she say anything about whether or not she was 
glad you were there ? A. No; she didn *t say anything 

245 about being glad we were there. 

Q. Did she say anything about it being better that 
you not come? A. Yes, sir; that was substantially what 
she said. 

Q. Now, based on the information, sir, that you re¬ 
ceived over the radio, the information that you got from 
the two ambulance attendants, what you observed with 
reference to the conditions in the room, that is to say, the 
blood-saturated towels, the blood on the bedclothes, the 
blood between the bathroom and the bedroom, and the 
explanation given by Miss Orvis, what was your conclu¬ 
sion with reference to what she had done? A. My conclu¬ 
sion was that she had cut herself deliberately; that it wasn’t 
accidental at all; and it appeared to me like an attempt to 
commit suicide. 

Q. Yes, sir. Now, after you left 223 Channing Street, 
Northeast, and the ambulance left for Gallinger, where did 
you go? A. I went to No. 12 Precinct. 

' Q. Whom did you see there? A. Well, I saw the captain 
there, and notified him of what had happened. 

Q. Now, is that Captain Kuehling? A. Yes, sir. 

' Q. Is he a man of many years’ experience on the 

246 force? A. Yes, sir. He is now retired. 


109 


Q. Did you discuss this incident with him? A. Yes, 
sir, I did. 

Q. Did the Captain then give you any direction with 
reference to what to do? A. I donH recall what his exact 
instructions were; but I went ahead with the case as we 
usually do in a case of attempted suicide; that is, made 
the white slip; sent that over to Gallinger. 

Mr. Gasch: May we see the Gallinger file, please? 

May I ask counsel if he has had this exhibit marked, sir? 
Have you had this exhibit marked, sir? 

Mr. McCann: No, I just read the single white slip in. 

Mr. Gasch: Very well, sir. 

Mr. Clark, will you be good enough to mark this for 
identification, please, sir? I think that would be our 
No. 2. 

The Clerk: Defendant’s No. 2. 

(Whereupon the said document was marked Defendant’s 
Exhibit No. 2, for identification.) 

247 Q. Now, I will ask you the question: At whose 
direction were you to make out the affidavit to the 
Mental Health Commission? A. At the direction of the 
Captain of the Precinct. 

Q. Yes, sir. 

The Court: May I see that? 

Mr. Gasch: Yes, Your Honor. 

By Mr. Gasch: 

Q. Mr. Brickman, did you recover the razor blade, or 
was that Mr. Zeisz? A. No, sir; I recovered it. 

Q. TVhere did you find it, sir? A. I found it on the wash 
basin in the bathroom. 

Q. Now, one further point: After having seen Mrs. Al¬ 
corn this morning, and having heard her testimony, is your 
recollection refreshed with reference to whether you saw 
her a second time that day? A. Yes, sir; I remember now 
coming back to seal the room; and before going into the 
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house, I had to go to Mrs. Alcom to get her to open the 
door for me. In other words, I didn’t seal the room at 
the time we removed Miss Orvis from the house; but after 
I gone to the precinct, I came back later on, and then 
I went to Mrs. Alcorn’s; had her open the house for me 
again; and then sealed the room. 

248 Q. Yes, sir. 

Mr. Gasch: I am just about through. Your Honor. 
I would like to check these notes, if I may. 

By Mr. Gasch: 

Q. I believe you testified that you called Mr. Eugene 
Orvis and notified him of this incident, and also spoke to 
him about Miss Sarah Orvis’ property; is that correct? A. 
That is right, yes, sir. 

Q. What, if anything, did Mr. Orvis agree to do with 
respect to the property? A. He agreed to take charge of 
the property. 

Q. Thereafter, sir, did you have anything further to do 
wii the property? A. No, sir. 

' Q. Do you know by whom in the precinct the property 
was handled? A. Only from having heard. 

Q. Yes. Was Lieutenant Norris then a member of the 

precinct? A. Yes, sir. 

Q. Do you know whether Lieutenant Norris gave certain 
directions with reference to the property? A. Yes, sir; I 
xmderstand he was the officer in charge on the day that the 
property was removed from the house to the precinct. 


249 Eedirect examination 

By Mr. McCann: 

• ••••••••• 

250 Q. Now, on November 16, 1949, you gave a depo¬ 
sition, I believe, in the city of Washington, with re- 

8i)ect to this case; did you not? A. I remember giving a 
deposition, yes, sir. 


1 
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Q. I will ask whether or not you were asked these ques¬ 
tions, and gave the answers that I shall read: 

“Question . . - 

The Court: Page? 

Mr. Gasch: Will you state the page, sir? 

Mr. McCann: Page 5, starting with the second question 
on that page: 

“At what time on that day were you called to 223 
Channing Street, Northeast? 

“Answer: About 8:30 a.m. 

“Question: By what means were you called? 

“Answer: By radio. 

“Question: What was the message you received? 

“Answer: To the best of my recollection now, it was 
either to meet an ambulance, or to assist an ambulance. 
I don’t recall exactly. 

“Question: It was nothing more definite or specific 
than that? 

“Answer: No, sir.” 

251 By Mr. McCann: 

Q. I ask you if that is the testimony- 

Mr. Gasch: Now, Your Honor, I object seriously to that. 
He hasn’t read it all. 

The Court: Just a minute. I think you ought to read 
the rest of the answer. 

Mr. Gasch: I think so, too. 

Mr. McCann: “It would be possible to go back in the 
records of the precinct, and get the exact nature of the call, 
but I am just giving it to you from memory, now.” 

I hadn’t even read it myself, Your Honor. When I saw, 
“No, sir,” I thought that answered the question. 


254 By Mr. McCann: 

Q. May I ask if Miss Orvis objected to going to 
the hospital? A. No, sir; she didn’t object, to me. 









Q. Did she object to receiving medical care? A. No, sir. 
Q. Did she resist receiving medical care when you were 
there? A. No, sir. 

Q. Then, so far as you know, personally. Miss Orvis was 
receptive to medical care, and prepared and willing and 
ready to go to a hospital? A. While I was there, yes, 
sir. 

255 Q. Yes. And she didn^t say anything to indicate 
otherwise to you; did she? A. No, sir. 

Q. AU right Now, I am going to read to you again from 
your testimony given on deposition on November 16, 1949, 
at page 8: 

asked Miss Orvis her name and whether she had 
any relatives. She gave me the name of a relative 
here in the District. I asked her how she had cut her¬ 
self, and she told me that she had been trimming cal¬ 
louses on her feet. I then asked her if she wanted to 
die, and she told me that she wished we hadn’t come, 
or that it would have been better if we hadn’t come. 
It was something that made that sense; I don’t remem¬ 
ber the exact words. 

‘‘Question: To the best of your recollection, she said 
that she wished you had not come? 

“Answer: That is right. 

“Question: In those words? 

“Answer: Not in exactly those words. I couldn’t 
say that those were the exact words, but that was the 
sense of what she said. Either she wished we had 
' not come, or it would have been better if we had not 
come. 

“Question: Your question to her was what? 

“Answer: Did she want to die. 

' 256 “Question: In those words? 

“Answer: I don’t know whether it was in 
those exact words. I may have put it in a slightly 
different way. That is one of the questions I always 
ask when I come to a case like that: Did they try to 
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kill themselves, or did they want to die, or something 
like that. 

‘‘Question: And you asked a question substantially 
along those lines? 

“Answer: That is right. 

“Question: ‘Did you try to kill yourself^ or to 
that effect? 

“Answer: Yes. 

“Question: Can you now be any more specific as to 
just what your question was? 

“Answer: No, I can^t. 

“Question: What else did Miss Orvis say to you, 
if anything? 

“Answer: That is about all. We told her then that 
we would have to take her to the hospital, that she 
required immediate treatment. She agreed to go. We 
had a stretcher set up there, and we told her that we 
would try to lift her from the bed and put her on the 
stretcher. She said that she would try to walk down¬ 
stairs, and we told her that she probably would be 
very weak and might faint. She insisted on trying 
to walk. So we helped her up out of bed, and 
257 assisted her several steps from the bed, and 
she fainted. We then put her on the stretcher, 
and carried her downstairs, and out into the ambu¬ 
lance.’^ 

Is that a correct transcription of your testimony? A. I 
believe so, yes, sir. 

• ••••••••• 

261 The Court: Officer Brickman’s dereliction, if such 

it be, in this case started at 223 Channing Place; 
and everything else follows from that. 

Now, whether or not he gave the statement to Mr. 
Stumph, or gave it to somebody else, the statement was 
given, rightly or wrongly, and what happened as a conse¬ 
quence, follows. 
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275 The Court: Well, is it your comment—Suppose 
she had been taken to Sibley Hospital! 

Mr. McCann: Why, if she had been taken to Sibley Hos¬ 
pital, and been treated for her wound, there would never 
have been any cause. 

The Court: Suppose she had been taken to Gallinger 
Hospital and treated for her wound! 

Mr. McCann: And not committed to the Asylum! 

The Court: Yes. 

Mr. McCann: It would have been perfectly all right, if 
she had been treated for the wound, and placed as a surgi¬ 
cal patient somewhere. He saw to it that she went into 
the mental ward. He arrested her and saw to it that she 
went into the mental ward. 


278 The Court: I don’t want to interrupt you, but while 
' we are thinking outloud on this business, assume that 

the oflBcer went to these premises by virtue of a radio call 
which he received that there was something strangely amiss 
at 223 Channing Place, Northeast; and he went there; and 
he found a woman in need of medical attention. There is 
no doubt about that. He tried to render such first aid as 
was possible under the circumstances, within the limits of 
his ability; and then he found the public ambulance there, 
presumably sent by somebody else. It doesn’t appear how 
it got there; but I gather it was sent there as a result of 
the activities of either Mr. Flynn or Mr. Dye. And they 
took this woman out, as the testimony is; she acquiesced; 
she wanted medical aid. And the police officer, then 

279 taking her down the stairs, getting outside in the 
public ambulance, said to himself, based upon the 

facts as he saw them in that house, *‘I don’t believe this 
woman’s story. This woman has presumably made an 
effort to commit suicide. So I am sending her to Gallinger 
Hospital in preference to Sibley, in preference to Emer¬ 
gency,” in preference to a half dozen other hospitals that 
might have possibly popped into his mind at the moment; 
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and so she is sent to Gallinger Hospital for treatment, for 
medical treatment. 

And then, in pursuance of his purpose, based upon facts 
as he observed them, he goes to the precinct and he makes 
out his report and his so-called white slip, the white slip 
which directs him, upon order of the Major and Superin¬ 
tendent of Police, to make an afSdavit as to what he be¬ 
lieved to be the facts. He does that; and then, as a con¬ 
sequence of what he did, predicated upon what he believed 
to be the facts, as they were under the circumstances as 
he found them, everything else followed. 

Now, where is the case? 

Mr. McCann: Why, may it please the Court, the case is 
that he went into the home and put his judgment -and the 
judgment of two men who haven ^t testified yet, the am¬ 
bulance men—somebody on that ambulance was dumb 
enough to think she had tried to commit suicide. They 
sent for the police. The word ‘‘suicide” comes from 
280 some dumb ambulance driver. He accepted this 
dumb judgment, when he got there. 


281 The Court: Well, this case is going to rise or fall, 
from the standpoint of a directed verdict on how 

I view his entrance into that home. 

If I conclude he had a right to be there imder the cir¬ 
cumstances; did all he possibly could in order to render 
first aid and assist; and what followed he did in the per¬ 
formance of his duty he had as a police oflGicer, I would 
direct a verdict and let the Court of Appeals decide whether 
or not it falls within the ambit of Caprio v. Jillson. I 
think what ought to happen here is that we ought to have 
a full clarification of law of public jurisdiction; either that, 
or the law be changed. 

You are not going to have police oflScers rush in and 
take a beating with people that cut their throats, or 

282 shoot themselves. 






116 


The Court: Let^s make the analogy a little bit more 
close. 

In this situation, where a woman says she was cutting 
callouses on the sole of her foot; she made a mistake— 
how she could possibly make a mistake of that character, 
I don’t know—^but in any event, being left-handed, she cuts 
her right wrist and gives it a pretty good slash with 
283 a razor blade. 

Now, the police are called, either by a neighbor, 
or by her employer, or by somebody else; and they go in, 
and they find that situation. 

On your theory, the police have no right to be there, and 
are trespassers ab initio; and if they take her out and 
bring her to a hospital for first aid, and then, subsequently, 
by oi)eration of the requirements of the statutes, she is 
held in that hospital for mental observation, the police of¬ 
ficer should be sued. 


286 The Court: Will counsel come to the benchT 

(Whereupon, counsel approached the bench, and the fol¬ 
lowing proceedings were had out of the hearing of the 
jury:) 

The Court: Gentlemen, I am going to direct a verdict for 
the defendant in this case. 

Mountains have labored and produced a mouse, but that 
is the way it is going to be. 

Mr. Gasch: Your Honor, we have two matters that we 
would like to get a little clarification on, if we might. 

Now, that the evidence has come in, particularly the 
evidence of Brickman on the stand, I wonder if Your Honor 
isn’t prepared to conclude that Brickman did make a true 
representation to the Mental Health Commission on the 
basis of which Judge Proctor’s order was issued? 

The Court: I am not going to make any finding of fact 
in'the case with reference to that, because in the posture in 
which the case now is, plaintiff’s case being completed from 
the standpoint of the proffer of evidence, I am going to 
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instruct the jury that I am directing a verdict; and follow¬ 
ing my usual practice, I always tell a jury why I am doing 
it; and I will have something to say generally about the 
subject matter. 


288 The complaint in this case is for the tort of false 
imprisonment. 

The word “tort,’’ is a French word, and it is common to 
our language, like hundreds of other words from other lan¬ 
guages. It means “wrong.” It means a private wrong, 
as contrasted with a crime, which is a public wrong, which 
the public prosecutes. 

So this woman is suing for the private wrong allegedly 
perpetrated upon her by a police officer of the District 
of Columbia; namely, to the effect that she was falsely 
imprisoned. 

The term ‘ ‘ falsely imprisoned ” is a formidable one. And 
as a consequence of that false imprisonment, she suffered 
damages of which she complains, and which she outlines 
by way of evidence on the stand. 

Now, what is false imprisonment? False imprisonment 
is the unlawful restraint of an individual’s personal liberty, 
or power of locomotion. 

Technically, if I told you, without authority or color of 
law, to stand in a certain place for five minutes, if I met 
you upon a public street, your liberty has been unlawfully 
restrained and you have been falsely imprisoned. 

Now, false arrest is a means of committing the 

289 private wrong of false imprisonment. And false 
arrest is usually made under the presumption of 

legal authority. It is detention without due process of 
law; and the gist or the substance or the root of false im¬ 
prisonment is the unlawful detention. 

Now, viewing the evidence in this case as I indicated it 
must be viewed, 12 reasonable men and women on a jury 
could not possibly conclude that this woman was falsely 
imprisoned. 
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What are the facts? 

Taking her story as the truth, she was cutting a callous 
on her foot, and she inadvertently cut her wrist; and she 
gave it a good cut, too. You saw the scar. Presumably, 
she either cut an artery, or gave herself a deep laceration 
at the site of an artery, because she said herself she began 
to lose a great deal of blood and lose it immediately. 

The testimony with respect to the condition of her room 
and the bed in which she was indicated she lost a consider¬ 
able amount of blood. 

The police officer went there in response to a call, de¬ 
manding from him the performance of his duty. When he 
saw the situation, he tried to remedy it from a standpoint 
of her physical welfare, as best he could, by giving her 
first aid; and then she was carried out and taken to a hos- 
pitaL 

There was no arrest, no unlawful detention on those facts. 
She was taken to the Gallinger Hospital. There is 
290 nothing wrong with Oallinger Hospital; it is a mu¬ 
nicipal hospital supported by you citizens of the 
District of Columbia, and by funds of the United States. 
Other hospitals in the city are privately owned. Gallinger 
is a city hospital. It has a psychiatric ward. 

That police officer, after this woman was taken to Gal¬ 
linger Hospital, went back to his precinct; and then, in 
compliance with the regulation, he made out a report to 
the effect that in his judgment an attempted suicide had 
been made; and in fulfillment of the obligation placed upon 
him as a police officer, he made out that report, which he 
is obliged to make out; and then the process of law in that 
respect started to move; and the Mental Health Commis¬ 
sion came into play, and made a preliminary finding that 
she was not of sound mind. 

Then a rule to show cause issued and a hearing was set. 

In the meantime, the doctors in the hospital concluded, 
whatever her disability was when the Mental Health Com¬ 
mission had made its findings, that she now was of sound 
mind. 
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Now, the Mental Health Commission is an arm of 
this Court and is set up for the protection of the citizen, 
to make absolutely certain that there is no intrusion upon 
an individuaPs personal liberty, without due process of 
law. So, instead of thanking God that she was not engaged 
in an attempt to commit suicide, that somebody got 

291 to her in time and saved her from what appears, un¬ 
der the circumstances, as certain death, she turns 

around and sues the officer for $60,000. 

There is absolutely no basis for the suit; and sometime 
in this country, we are going to come to the situation where 
people, who bring suits of this character, are going to find 
themselves taxed with costs and attorneys^ fees, following 
the British system. 

If you bring a frivolous suit in Great Britain, and you 
lose, you pay the costs and the other side^s attorney’s fee. 

I am not at all inveighing against counsel. They take 
these cases; and it is their business and obligation to try 
theuL I am talking about the plaintiff. 

With that explanation, and in compliance with the view 
I have indicated, by the direction of the Court, you return 
a verdict for the defendant. 

The Clerk: Members of the jury, please rise. 

Members of the jury, by direction of the Court, your ver¬ 
dict in this case is for the defendant; and that is your ver¬ 
dict, so say you each and all? 

(Whereupon, the jury indicated in the affirmative.) 

The Court: Thank you, gentlemen. 

Mr. McCann: May we approach the bench? 

The Court: Yes. 

292 (Whereupon, counsel approached the bench, and 
the following proceedings were had out of the hear¬ 
ing of the jury:) 

Mr. McCann: In further support of the plaintiff’s excep¬ 
tion to the directed verdict, which has just been rendered, 
plaintiff states that the Court has assumed the preroga¬ 
tives of a jury, and made findings of fact with are, under 
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the Constitution, solely reserved to a jury in suits at law 
in the sum of over $20. 

We further, in support of our exception to the directed 
verdict of the Court, state that the Court has ignored the 
positive testimony of the plaintiff, that she sent for an 
ambulance, or called on her office, that sent for an ambu¬ 
lance for her; which the Court, in his statement to the jury, 
has interpreted as follows: That she sent for the police 
officer; and that the police officer, in the performance of 
his duties, took her to Gallinger Hospital. 

The Court: Well, it won’t do any good to argue the point 
with me. You have saved your exceptions. 

Mr. McCann: May I just go a little bit further? 

The Court: All right. 

Mr. McCann: We further except to the finding of the 
Court on the ground that it ignores positively the injunc¬ 
tion of Congress that no one may be apprehended in their 
home and sent to Gallinger Hospital except upon the affi¬ 
davit of two citizens, supported by the affidavit of 
293 two doctors; and has applied the rule which is pro¬ 
vided in the law for a citizen who is picked up in a 
public place; and that the Court has exceeded its authority 
in that respect. 

The Court: First of all, in my view of the matter, there 
is no conflict of testimony. If there is no conflict of testi¬ 
mony, there is no jury question. That is No. 1. That is 
where you and I part company. 

No. ^ she was not apprehended. She was taken to the 
hospital by virtue of the fact that she presumably was in 
extremis. 

Now, there is the ruling I have made. The Court of Ap¬ 
pals may agree with you. They have disagreed with me 
on occasion. That is the way I call it. 

• ••••••••• 
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QUESTIONS PRESENTED 

The questions presented are: 

1. Is a policeman who, having received orders to investi¬ 
gate an attempted suicide, finds a person in extremis under 
circumstances indicating an attempted suicide, applies 
first aid, sends her to a munidpal hospital, and after re¬ 
porting the foregoing facts to his superior^, receives orders 
to and files a petition for a writ de lunatico inquirendo, 
liable to respond in damages for false imprisonment of 
said person! 

2. When a person is received into a municipal hospital ^ 
under the circumstances set forth in Question 1, supra, and 
is there given surgical treatment and subsequently held for 
mental observation for a few hours upon the order of the 
police precinct captain and thereafter is held for several 
days under an order of the District Court, and neither the 
superintendent nor the chief psychiatrist of said hospital 
is aware of said person’s presence in the hospital until after 
the receipt at the hospital of the court order, is the said 
superintendent or the said chief psychiatrist liable to. re¬ 
spond in damages for false imprisonment of such person! 
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Sabah W. Obvis, Appellant, 
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for the District of Columbia^ 


BBIEF FOB APPELLEES BBICKMAN, SWEENEY ^ 
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<X)UNTEE STATEMENT OP THE CASE 

Appellant, who was saved by a police ofBcer from bleed¬ 
ing to death (J. A. 83) from a self-inflicted slash of an 
. artery in the right wrist, sned that ofScer, appellee Jacob 
Brichnan, for false arrest and imprisonment. She also 
named as defendants. Dr. Sweeney, the Superintendent of 
Gallinger Municipal Hospital, Dr. Gilbert, a physician on 
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... , IN THE 

Uiit^ States ONirt of ^qpeak 

POlK THB DiSTBICT OF O0LUMBZ4 ClBCTTlT 


. No. 10^ 


Sabah W. Obvis, AppeUatU, 


Jacob Bbickmah, et al.. Appellees, 


Appeal from the United States District Court 
for the District of Columbia. 


BRIEF FOB APPELLEES BRICKMAN, SWEENEY ^ 

AND OILBERT 


COUNTER STATEMENT OP THE CASE 

Appellant, who was saved by a police ofiScer from bleed¬ 
ing to death (J. A. 83) from a self-inflicted slash of. an 
artery in the right wrist, sued that officer, appellee Jacob 
Brickman, for false arrest and imprisonment She also 
named as defendants. Dr. Sweeney, the Superintendent of 
Ballinger Municipal Hospital, Dr. Gilbert, a physician on 
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the staff of that hospital, and the individual members of the 
Mental Health Commission, all of whom appear as appel* 
lees herein. 

_ k 

On the morning of December 29, 1947, at 8:40 a. m. 
o’docl^ Offic^ Bri<^man was cruising in a scout car ,(J. A. 
105). He ii^eived a radio order to go to 233 Channing 
Street, N. E., on a complaint “attempted suicide.’^ (J. A. 
62.) He immediately drove to that address where he saw 
an ambulwce attendant standing outside. (J. A. 105). The 
attendant told him that there was' a woman in the house who 
> was bleeding to death. The ambulance attendant told the 
ofiScer that the woman had refused treatment. The cheers 
and his partner then went into the house to an upstairs 
room where he saw appellant, a woman of 250 pounds in 
weight and sixty years of age, lying in bed. There was 
blood all over the room, the bathroom, and the halL I%ere 
were bloody towels on the bed and appellant was covered 
with blood. (J. A- 71, 72.) There was a deep slash in her 
right wrist and the blood was pulsating from it. (J. A. 24.) 
The ofScer and the attendants put a pressure bandage on 
^the wound. (J. A. 106.) He asked her whether or not* she 
had tried to kill herself. She answered that she had been 
paring.the callouses on her feet and that the razor had 
slipped, but that she ydshed they hadn’t come. (J.'A. 72.) 
She acquiesced in thrir efforts' to provide medical aid. (J. 
A. 49.) She attempted to walk out to the ambulance with 
them but collapsed. They obtained a stretcher and carried 
' her, with difficulty, down the narrow stairs. At the ambu¬ 
lance the officer told the crew to take her to Gallinger Muni¬ 
cipal Hospital (X A. 106, 107.) Officer Brickman, upon 
the departure of the ambulance, returned to the precinct and 
[ conferred with the precinct commander,’ Captain Benjamin 
Kuehling. Captain Kuehling ordered him to make out a 
white slip or police request that appellant be held for mental 
observation. (X Au 79, 85, 86, 108, 109.) He did, and the 
request was signed by Captain Kuehling and sent to Gallin¬ 
ger. Acting further upon the orders of Captain Kuehling, 



Officer Brickman went to the offices of the Mental Health 
Conunission of the District Court for the District of Co¬ 
lumbia and executed a petition for writ de lunatico inquire 
endo. (J. A. 109.) On the same day the Court issued an 
order for detention and for mental examination of appel¬ 
lant. (J. A. 93.) In the meantime, appellant had been 
taken by ambulance to Gallinger Hospital She was taken 
to the operating room and the wound was sewed. (J. A. 
28.) She was thereafter hospitalized in the' psychiatric 
ward. (J. A. 30.) On the following day, December 30,1947,' 
the Mental Health Commission reported to the Court that 
they had examined appellant and found her ^^not to be 
sane”. (J. A. 93, 94.) She was released upon a finding 
of the staffi of Gallinger Hospital that she was of sound 
mind on January 3,1948. 

Officer Brickman had been summoned according to, the^ 
testimony under the following circumstances: At around 
.7KX) o’clock a. m. (J. A. 52) Or considerably earHer (J. A. 

' 53,54) appellant, while cutting callouses on her foot severed 
the artery in her wrist. AlGiough the flow of blood con¬ 
tinued she did not call for assistance until 7:50 o’clock 
a. m. At that time she called her office and asked her 
superior to “report her as sick.” The superior, noting, 
that her voice was “hoarse and indistinct” asked if she 
had a cold. She answered that she did not have a cold but 
had cut her wrist while trimming callouses^ (J. A. 56.V 
The superior called for an ambulance. The ambulance at¬ 
tendants called for the police. The call “attempted suicide” 
was relayed to Brickman by radio (J. A. 62, 105). 

After answer, the appellees took the testimony by oral 
deposition of the appellant. The appellant took the deposi¬ 
tions of appellee Jacob Brickman and witness George W. 
Dye, and the 4eposition of witness Flynn on written inter¬ 
rogatories, Appellees Gilbert and Sweeney moved for 
summary judgment, incorporating in their motions affi¬ 
davits stating that they were not aware of the presence 
of the appellant at the hospital until after the order of the 
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court caning for her ccnnmitment had been received. (J.^A. 

No counter affidavits were hied. After oral hear* 
ing, the District Court granted .said motionl. Appellant 
then moved for a rehearing and filed affidavits by appellant 
and witness Eugene Orvis which did .not contradict in any 
manner the affidavits of appellees.. (J. A.. 13, 14.) The 
court, on January.23,1951, denied the motion for rehearing. 
' -After grant of summary judgment in favor of Doctors 
Gilbert and Sweeney, the case came on for jury triaL At 
the amdusion of the plaintiff’s case, which included the 
testimony of the defendant Brickman, a motion for directed 
verdict was granted. 

SUMMABT OF ABOUHENT 

I 

Brictanan did not falsdy anest or imprison 
appellant. While on dn^ as a pdHce officer he received 
; orders to investigate an attempt^ suicide. Upon responding 
to that <»:der he concluded, from visual evidence, that ap¬ 
pellant was bleeding to death. He applied first aid meas¬ 
ures and wito appellant’s acquiescence, caused her to he 
sent to Gallinger Hospital for medical aid. Thereafter 
he concluded from all of the circumstances that appdlant 
had attempted scdcide. Upon reporting all of the facto 
' to his superior officer, he received orders to and proceeded 
to take the necessary action to cause appellant’s detention 
in the hospital for mental observation, and to have app^ 
Ufit ariuniwflH ^ thft Mamtal HftftJth Gmmni«riftn: Appellee 
Bri^man’s a<toons conformed with statu to ry require¬ 
ments, departmental regulations, medical doctrine, and 
' sound common sense. The judgment of the Distiict Court 
in his favor was right and should be affirmed. 

The Ckmrt did not err in granting summary judgment in 
' favor of the appdlees Sweeney and Gilbert The complaint 
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c(»Ktaiiied only general aB^raticms of **forcQi]e and unlaw- 
fnl detention.** The fact of the detention waa not eontrar 
dieted. The court had before it hy deposition, answers to 
written interrogatories, affidavits, and the Mental Health 
file of appenant*8 case. AU the undisputed ctrcumstances 
of the detention were likicwise presented together with the 
parts that earii d ^ipeOees had played therein: Affi^vhs 
were not used to decide diqmted facts, hut simifiy to sup- 
undisputed facts. The issue was not factnaL It was 
vdiether the facts amounted to **unlawful*’ detention. 
Since the doctors were sued solely because of their official 
positions for action tid&en for a few hours under police re¬ 
quest of udiich they were unaware and thereafter under 
court order, the determination of the lower court that they 
were entitled to summary judgment was correct Further, 
as trial showed that the initial detention was lawful, the 
issue presented now. concerning summary judgment is 
moot 


ABGUMBNT 

L.. Appdlant Was Not Falsdy Arrested Or Falsely 

Imprisoned 

An examination of the conduct of Officer Brickman shows 
that he committed no tort against appellant He saved her 
life and she repiud him by a suit for'damages. 

The officer took two separate courses of action. First, he ^ 
entered the house of the appellant and directed that she be 
given 'first aid and be taken by ambulance to Gallinger 
HosjntaL l^t appellant acquiesced in this action is 
shown by her testimony: > 

“Q. In other words, yon wished to go along with ^ 
them so that some medical person could com-' 
potently stop that bleeding whk^ rather frightened 
yon; isn’t that a fact! A. I don’t think that en- 
. ’ tered my mind, just truly and honestly, Mr, 

• Gasch. 



Q. Did anything enter yonr mind at that time? - 
A. Jnst trying to be helpfnL 

Q. And you wished to be helpful to those that 
were- A. Helping me. . 

Q.-helping to stop the flow of blood; isn’t 

that correct? A. Surely”'(J. A. 47). 

r • * 

Appellant, through senior trial counsel, Mr^ McCann, con¬ 
ceded that this phase of the officer’s conduct gave no rise to 
a cause of action: 

!’ “Tie Court; Well, is it your comment^—Sup¬ 
pose she had been taken to Sibley Hospital? 

Mr. McCann: Why, if she h^ been taken to , 

' SiUey Hospital, and then treated for her wound, 
j there would never have been any cause. 

' The Court: Suppose she had been t^en to Cal- 
^ Anger Hospital and treated for her wound? 

Mr: McCann: And not committed to the Asylum ? 

The Court: Yes. 

Mr. McCann: It would have been perfectly all 
* right, if she had been treated for the wound, and 
placed as a surgical patient somewhere. He saw to 
it that she went into the mental ward. He arrested 
her and saw to it that she went into the mental 
ward” (J. A. 114). 

Appellant further presented positive evidence through the 
officer appellee, who was called as a witness by appellant, 
that no arrest took place in appellant’s residence. 

* J. •■t 

" “Q. And you did go into'this home and arrest 

Miss Sally Orvis without a warrant; did you not? 

A. No, sir; I did not. ' .. 

Q. You ^dn’t arrest her? A. Not in her home, 
no, sir. , • 

Q. You didn’t arrest her in her home?\ A. No, 
sir” (By Mr. McCann; J. A. 97). 

Therefore, the sole complaint concerns the second course 
of action, those activities of the police officer which ^used 


V 


7 

appellant’s confinement in the psychiatric ward for mental 
observation subsequent to her treatment in surgery. Two 
documents caused this initial detenlion. The first was a 
Police Department request prepared by OflBcer Brickman 
and signed and forwarded by Captain Benjamin Kuehling 
(J. A. 85, 86, 87); the second was an order of the District 
Court (J. A. 93). The only question then concerns the ac¬ 
tion of the police ofiScer in preparing the police form for the 
signature of his commanding officer and petitioning the 
court for an order calling for mental observation. Both 
of these actions took place while appellant was in Gallinger 
Hospital, a public building.^ 

The core of appellant’s argument is that the officer did 
not obtain the affidavits of two responsible residents of the 
District of Columbia, and certificates from two physicians, 
before taking action and hence did not follow the provisions 
of the Act of April 27,1940,33 Stat. 317, ch. 1616, §2 (App. 
Brief 7), as delineated in JiUson v. Caprio, 86 U. S. App. D. 
C. 168,181 F. (2d) 523. 

The obvious answer to this argument is that the statute 
and decision relied upon concern arrest and detention of 
persons believed to be of unsound mind in places other 
than public places. There is another statutory provision 
concerning the arrest of such persons in public huUdings 
or other public places. This statute allows such arrest by 
a policeman in a public building such as Gallinger Hospital 
without the necessity of obtaining the two affidavits and 
the two medical certificates. (Sec. 21-326, D. C. Code, 1940, 
see Appellant’s brief page 8, 9). 

Beviewing this case in broader scope, there is no basis for 
just criticism of the propriety of Officer Brickman’s action. 
In the course of his duties he was summoned to appellant’s 
room on a call, ‘attempted suicide.” -The ambulance at¬ 
tendants who had requested police aid reported that their 
aid had been refused. The officer saw a slashed artery in 
the wrist, a razor blade, and a woman dying from loss of 
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blood that could only have come from a self-inflicted wound 
long unattended. The classic picture of attempted suicide 
was present. / 

It was submitted that every human instinct and ethic re¬ 
quired the ofScer to take prompt and necessary action to 
save and preserve appellant’s life. His conclusion that 
mental observation by experts was imperative follows medi¬ 
cal opinion,' modem l^^l though^* and, it is believed, the 
dictates of common sense. 

I > Dr. daxenee B. Farzar, di8tiii^;iii8lMd editor of the Aaoerican Joanal 
of paydnatzj, has noted in an artxle entitled **8iiieide^* poblialied in tbe 
Jaaoary-Maneh 1951 issue of the Jooxnal of C3inieal and E:^riniestal Fij- 

distingnished an anthority as 

Hubert Bond espoused the tiu^tioual riew. Oommentlng on the wdUsiown 
frtationahip of snieide to mental disorder, he states:belief is so.firm 
as to amount to a strong doubt as to the existenee of sane snieideB.* * * 

Dr. Farrar takes a different view from that of Dr. Bond, but states razi- 
ousfy eoneeming care to be accorded: 

**In the mind of the maUgnai^ suicidal patieut there is an abuost in- 
ere£ble'concentration upon the single purpose, * * *.** 

**Constant su p er vi si on in the care of such a patient sdf-evidentfy nieans 
‘every second of every minute of every hour in t& twenty-fbor.* • 

^*It goes without saying that in no.ease of an imptUsive act of sdf-injnry 
should tiie patient be rel«ued from a hospital until a peyehiatric'apprtJsal 
|has been made and reenrded of possible risk inrolved.’* 

**jL third variety may be ealM the compnlsiTe type. Here there is less, 
or perhaps none, ^ the conscions voluntary element. The^patient is dri ve n 
to the a^ * * * It is safer, however, to overestimate the dainger,than to 
, nnderestiniate it.** 

****** Depression is depression whether we call it neurasthenie or re-' 
, aerive ot invotorional or manic.depressive; and an attempt to differentiate 
, a benign from a more serious mental state on the basis of an arbitrary 
psydiiatrie is to incur an e n t ir ely unwarranted' hazard.**^ (Italics 

supplied.) 

Likew^ the British Encyclopedia of Medical Praetiee, VoL 10, page 274, 
i contains this warning note: **8uieide or the attempt at it is oftm the )(rst 
^ alarming Mpmptom of n. digressive illness; it is the firti and Vast symptom 
of many -depressive ninfasni, oeenrring when the reta r d at io n is not evident 
and tile patient*s relatives have not noticed that he is ilL’* (Italics supplied.) 

9 The legal view of suicide and its relation to mental disturbsmee is wril 
mqiressed in Prudential Ine. Co. of Amerioa v. Bios, 52 N.E. (2d) 024, 025, 
222 lad. 221, as foHows: i 

***** 8nieide was once regarded as an infamous crime and, since a 
penalty could not be inflicted upon the perpetrator, it was deereed that his 
estate should be forfeited to the crown and 1^ body subjected to the mdignity 
of being buried in the hi^way without benefit ot .elmgy. 00 OU., 8meide, 
12. These harsh concepts have long since been softooed by fores of an en¬ 
lightened puUie opinion. It is now universaDy accepted that life insurance 
is not necessarily indueive of mur^r, and we think it may also be said that 
the mote humane view now is that suicide is usually the result of some mental 
derangement vri^ may or may not amount to akual insanity.** 
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Likewise is it hard to find fault with action in filing 
a petition with the Conri. He had anthorily to do so.* 
(Sec. 21-310y D. C. CJode 1940.) Departmental orders 
demanded that he do so.* This action provided for ap> 
peDant, withont delay, all of t^ pnx^ses of law for her 
aid and assistance.' 

If dmnages are now songht becanse' a life was saved, we 
can only imagine the cry for vengeance that would have 
arisen if the officer had spent the small'mar^n of time 
avaQalde to him in a seardi for two lay witness^ two 
doctors, a stenographer, and a notary public, as appellant 
now suggests as his proper course—and had allowed her 
to die. No language of statute or opinion has been dted 
that accords this- extreme position with the dignity of a 
rule of law. 

In short, the officer was simply following throughout the 
dictates of common sense; besides this, he was following the 

* The Aet ot Angi^ 9, 19S9, 53 Stat. 1298, di. 020, GL, Seetioa 21<310, 
D. C. Code 1940, jvovides m jpertinent part: 

4€ • • * olSeer anthoraed to make amets ia tiie District of Cdombia 
•mho has arreded any aOeged nuaae person nnder tiie proridoos of seetioBS 
21-320 to 21-331, apply for a wnt de hmatieo inqairendo and an order 
of commitment, or either thereof, for any aUeged inaaae person in the D^- 
trict of Cbhimhia, filing in the District Oonrt of the United States for the 
Distriet of Columbia, a verified petition therefor, eostaining a st a t e me n t of 
the facts upon which the allegation of insani^ is based.’’ 

* General Order No. 18 Series 1947, bearing date September 20, 1947, was 
introdneed in its entirety by appellant. 

p. 280 **Kr. MeCknn: We introduce the entire document; but I only 
want to read the sections udiieh pertain to my client’s case.” 

This order prorides-oa page 2 thereof: 

After placing the person in GaBinger, the ofRcer must notify Uie rela¬ 
tives or dose friends of the person, and he shall, if the Mental Health Com- 
misaioiB is open, inunediatety proc^ to that ofiKce and file the necessary' 
papers with toe Executive Secretary of toe Commiaaion. If the Mental Health 
Commissioa is doeed, he shall take this actioa the foUowiag morning. If a 
Sunday or l^;al Holiday, then not later than noon of the next soecee^ng day 
whidi is not a Sunday or legal holiday. -At the time the officer makes oat 
the necessary pliers in the office of the Executive Secretary of -the Com¬ 
mission on Menw Heal^ he must famish the Secretary with the names, 
addresses, and relationship of relatives and the names and addresses of wit¬ 
nesses. If farther action on toe part of the ofincer is necessary after an 
investigation and certification by the doctors at Gallinger as to ^ insanity 
of the person so apprehended, the officer will be notified as to when and where 
to ai^pear.” 
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orders of his dejMurtment and his precinct captain. He was 
doing his duty for -which he cannot be pmiished in civil 
damages {Cooper v. 0*Connor, 69 App. D. C. 100, 99 F. 
(2d) 135). 

IL TheCkmrtDidNotErrInGraiitingSmniiiaxy Jiidgmeitt 
In Favor Of The Appdlees Sweeney And Gilbert 

' At tlm ont^t, from the facts and arguments hereinbefore 
presented, it is clear that the action taken by the Police De- 
parment'was proper action and that Appellant was at no 
time falsely arrested or imprisoned. Since this is so, the 
Question of the propriety of the grant of summary judg¬ 
ment in favor of the two doctors is moot. 

' However, if consideration of the precise question of sum¬ 
mary judgment be actively before this Court, there is no 
doubt but that its grant was correct. The complaint as it 
con^med' the two doctors contained only the general 
auction that they along with the police officer and the 
members of the Mental Health Commission had unlawfully 
and fordbly confined and restrained appellant in the psy- 
chiatic ward of Gallinger Hospital,^ and that they held the 
respective positions of Superintendent and Head of the 
Psychiatric Department of that hospitaL The appellant 
i>y taking the depositions of witnesses, George A. Flynn, 
and Jacob Brickman, and through her own testimony on de- ‘ 


s Paragraphs S and 4 of the j^antilf’s eompiaint: 

**2. The plaintiff, Sarah W. Or^ is a citizen of the United States and a 
rtt&ient of Arlingttni, Virginia. The defendant, Jacob Brockman is a member 
' of the Metropolitan Poliw Department for tto District of Cbhimbia; The 
defendants. Drs. 2Sgmond M. Lebensohn, Bobert T. Morse, and Thomas 6x1- 
leipM Wi^h, Esqime, are members of the Commission on Mental Health 
! of the District of CMnmbia. The defendant. Dr. Alvin B. Sweeney, is Sopc^ 
, intendent of Gallinger Mnnicipal Hospital, WasUngton, District of Colombia. 
' The defendant, Dr. Jomipk L. Gilbert, is head of ^ P^ychiati^ Department 
of the Gallinger Mnnicipal Hospital, Washington, D. C. The defendants are 
an citizens of the United States. TIm defendants are sued herein individnallj 
and jointty and.severally.’' 

**4, Upon arrival at Gallinger Municipal H<^ital, plaintiff was caused to 
be forcibly and onlawfnlfy eonilned and restrained until January 3, 1948, in 
the P^^iatrie Ward of said hospital the defendants, Jacob Briekman, 
! Dr. Zi^ond M. Lebensohn, Dr. Bobert T. Morse, Thomas Gillespie Walsh, 
Esquire, Dr.^ Alvin B. Ssreeney sind Dr. Joseph L. Gilbert.’' 


position reduced the generalities of the complain to a recital 
of the specific facts which she believed to constitute false 
imprisonment. These depositions together with the Dis' 
trict Court Mental Health records (J. A. 88 et seq.) revealed * 
to the Court the drcumstances under which appellant had 
been taken to Callinger Hospital, and the fact that she had 
been taken to the psychiatric ward after surgery'and held 
there for a few hours under a police department request 
and for a few days under Order of Court. Appellant’s own 
. testimony on deposition showed that the first time that she 
had seen Dr. Gilbert was on the morning of the third day 
after her hospitalization at which time he examined her, 
reversed a prior diagnosis by Dr. Lillian Malone, and 
ordered her release. Dr. Malone according to appellant’s 
testimony had conducted a previous psychiatric examina¬ 
tion and had misunderstood her interest in spiritualism, 
levitation and other psychic phenomena, including appel¬ 
lant’s ability to feel her deceased mother’s presence by a 
sensation in her spine (Supp. App. 33). Appellant 
had never seen Dr. Sweeney during her entire stay at 
the hospitaL At this point the general allegations of 
the complaint as explained factually by the testimony of 
the appellant on deposition showed that the two doctors 
were not being charged with any personal participation in 
the arrest and detention but were sued simply because they 
held official positions in the hospital in whidi appellant 
received treatment To this picture and not in contradic¬ 
tion to anything presented, the doctors by affidavit added 
one more undisputed fact—that they were unaware of the j 
presence of this one patient among hundreds at the hos- - | 
pital until after the receipt of an order of court calling for j 
her commitment. j 

With this advanced state of the record before it, the lower | 

court was correct in holding that the formal, generalized I 

_ allegations concerning the doctors were not sufficient in | 
themselves to defeat a motion for summary judgment. j 
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“The purpose of this rule (Rule 56) is to dis- 
. ^ pose of .cases where there is no genuine issue of 
fact even though an issue may be raised formally 
by the pleadings.” MtUer v. MiUer, 74 App. D. C. 

216,122 F. (2d) 209, 212. 

Especially is this rule applicable when the party making 
the all^ations explains on oa^ the factual circumstances 
surrounding them. 


“Ai^)ellant’s first point is that summary judg- . 
ment was erroneously granted, and to its great pre¬ 
judice because the pickings (that is, the complaint 
alleging negligence and the answer as amend^ de> 

' nying any negligence) raised genuine issues as to 
material facts which could only have been properly 
determined by a trial on the merits. Thus far, we 
have no diffi<hilty in agreeing with appellant and, 
in fact, appellees conc^e that this contention, so 
far as it goes, is correct. However, it is vitally 
significant that before summary judgment was 
granted the trial judge had before him not 'only 
the complaint and the answer as amended but also 
the 55 interrogatories of plaintiffs and .aU of de* 
fendant’s detailed, sworn answers thereto as well 
as a lengthy * Defendant’s Brief in Opposition to 
Motion for Summary Judgment’ * * ^ Although 
our search of the authorities fails to reveal a single 
case in this jurisdiction'directly in point of &s 
issue, a survey of the decisions of other federal 
courts clearly discloses unanimity in the holding 
t^t interrogatories and answers thereto may prop¬ 
erty be considered when ru^g on^ a motion for 
summary judgment. We believe this to be an en¬ 
tirety reasonable and proper rule, particularty 
when answers to interrogatories must be in writing 
and under oat^ and one which we accordingly 
adopt.” American Airlines v. Ulen, —^U. S. App. 
D. C. —, 186 F. (2d) 529, 530. 
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Nor did the court err by looking to affidavits and depositions 
as well as to pleadings to determine whether or not there 
was any genuine issue of material fact 

• ^ *^In the present case there are pleadings, deposi¬ 
tions, and affidavits. We look to them to ascertain 
if there is a genuine issue as to any material fact” 
Dewey v. Clark, 86 U. S. App. D. C. 137,140, 180 
P. (2d) 766. 

Nor by holding that affidavits may be used to supply an 
"undisputed fact 

^^The place of affidavits in connection with sum> . 
mary judgment was examined and stated in Dewey 
V. Clark, supra. After discussing authorities. 
Judge Fsffiy announced the rule that *€tffidavits may 
be conmdered to ascertain whether an issue of fact 
is presented but they cannot be used as a brief to 
decide the fact issue* (86 U. S. App. D. C. at p. 143, 

180 P. 2d at p. 772).*’ Vale YSonnett, — U- S. 
App. D. C. —, #10790 decided June 7,1^1. 

Against which the formalized general allegations and con> 
elusions of law of this complaint did not serve to create an 
issue. 


' ** Such general allegations were not sufficient on a 
motion for summary judgment to raise an issue of 
fact against the detailed statements sworn to by 
defendants.” Williams v, Kolb, 79 U. S. App. 
D. C. 253, 145 P. (2d) 344. 


Neither is there any similarity between the instant case 
and those authorities particularly relied upon by Appellant 
There was nothing in this case to show a definite issue of 
fact as that raised by the pleadings m Amstein v. Porter, 
154 P. (2d) 464 (Le., that Cole Porter had plagiarized the 
song, “My Heart Belongs To Daddy” from the plaintiff’s 


\ 
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song, *A Mother's Prayer”). Neither was there any Preb¬ 
le of gi'dng weight to expert opinion in affidavit form as 
faced the court in Sartor v. Arkansas Gas Corp,, 321 U. S. 
620. In short there were no issues of fact. The only bsne 
was whether under the facts the doctors were guilty of un¬ 
lawful action. Upon that point we believe that the law is*^ 
clear. Even without recourse to the affidavits of the doc¬ 
tors it was clear from the appellant’s own testimony on de¬ 
position that she was suing them simply because they were 
the Superintendent and Cffiief Psycluatrist of the munici¬ 
pal hospital in which she was held and not because of any 
person^ participation. On this score Summary Judgment 
could well have been granted for the Supreme Court in 
Robertson v. Sichel, 127 XT. S. 507,32 Law Ed. 203, 206, has 
held that officers are no^ personally responsible for the 
negligent or tortious conduct of their subordinates unless 
the act was specifically directed by them or participated 
in by than. Further the law gives little choice to the hos¬ 
pital authorities in cases of persons arrested by the police 
on the chaige of unsound mind during the short interval 
between the arrest and the action of the court upon the 
filing of a petition. The applicable statute provides in per¬ 
cent part 

“Persons arrested under provisions of sections 
21-326 to 21-331 shdil he detained in GaUinger Mu- 
! nicipal Hospital pending the filing of a petition as 
' provided in section 21^10.” (Section 21-311 D. 

‘ C. Code 1940, Aug. 9, 1939, 53 Stat 1294^ ch, 620, 

~ ,# 2 .) 

And this Court in Cooper v. 0*Conner, 69 App. D. C. 100, 99 
' F. (2d)‘135, has established that public officials cannot be 
ma^ the> subjects of tort liability for matters performed' 
^thin the scope of duties placed upon them by law.. 

Upon consideration of the affidavits, this case falls di- 
lictly under the doctrine set forth in Zinkhan v. District 
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ir> 

of Columbia, 50 App. D. C. 312,271P. (2d) That case, 
ante-dating by many years Cooper v. 0*Connor, supra, in¬ 
volved the liability of the superintendent of the Washing¬ 
ton Asylum and Jail for an imprisonment in his institu¬ 
tion. There prisoner was brought, to the Washington 
Asylum and Jail under a police request. The superinten¬ 
dent was not aware of the prisoner’s presence for some nine 
hours. He was aware of the presence under police request 
for a further period of some seven or eight hours after 
which a commitment ordbr of the court was received. This 
Court held that the superintendent of the jail was not re¬ 
sponsible for the commitment after the receipt of the court 
order nor was he liable for the detention “until the defend¬ 
ant became cognizant of his presence.” The Zinkhan case, 
therefore, although of narrower scope than its successor, 
Cooper V. O^Connor, is an expressed basis for the decision 
of the District Court in granting summary judgment in 
favor of Doctors Sweeney and Gilbert 

Appellant seeks to escape the force and effect of the 
Zinkhan doctrine by saying that it may be distinguished 
because there was no allegation that Zinkhan failed to make 
rules and regulations for the proper conduct of his sub¬ 
ordinates. Appellant says she does make such allegations. 
After reading of her complaint and pretrial statement, it 
must be concluded that the pleadings contain no such alle¬ 
gations nor was any request ever made, for such an amend¬ 
ment. 

In addition to the matters presented herein the attention 
of this Court is respectfully invited to the reasoning of the 
learned trial Judge as expressed in his memorandum opini¬ 
on (95 Fed. Supp. 605, J. A. 15 et seq.) to which these argu¬ 
ments are designed as a supplement. 

CONCLUSION 

For the reasons hereinbefore stated it is respectfully sub¬ 
mitted that the action of the trial court in granting the mo- 
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tion for - directed Tordict in favor' of appellee Brickman 
and in granting a motion for anmmary jndgment in favor 
ci appellees, Sweeney and Ctilbert, shonkl be affirmed. ^ 
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1 . IN THE UNITED STATES DISTRICT COUBT 

EOB THE DISTRICT OF COLUMBIA 

Civil Action No. 5190-48 ’ 

Sasah W. Obvis 
vs. 

Jacob Bbickmax, Db; Zigmond H. Lebessok, Db. Bobebt T. 
McAtsE, Thomas Gilz.espie Walsh, and Db. Alvin E. 
' Sweeney, and Db. Joseph L. Gilbebi. 

Washingtoi^ D. C- 

■ Thursday, October 27,1949. 

Deposition of Sabah W. Obvis, a witness of lawfnl age, 
taken on behalf of the defendants in the above-entitled 
action, wherein Sarah W. Orvis is the plaintiff and Jacob 
Brickman, Dr. Sgmond H. Lebensohn, Dr. Robert T. 
Morse, Thomas Gillespie Walsh, Dr. Alvin E. Sweeney, 
and Dr. Joseph L. Gilbert, are the defendants, pending in 
the United States District Court for the District of Co¬ 
lumbia, pursuant to notice, before Lloyd L. Harkins, a 
notary public in and for the I^trict of Columbia, at the 
office of the Corporation Counsel, District Building, 14th 
and D Streets, Northwest, Washington, D. C., at 4:00 
o’clock p. UL, Thursday, October 27,1949. 

Appeabances: 

On behalf of the plaintiff; 

Smith W. Brookhart and Benjamin H. Dorsey. 

2 On behalf of the defendants; 

Oliver Gasch, Assistant Corporation Counsel, and 
John F. Doyle, Assistant Corporation Counsel. 
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' Mr. Gasch. This is the deposition of Miss Sarah W. Or- 
vis, plaintiff in Civil Action Ko. 5190-48, United States 
District Conrt for the District of Oolnmbia, taken pursuant 
to written notice served on counsel for the plaintiff. 

Wherenpon Sarah W. Orvis, a witness of lawful age, was 
duly sworn, and, bdnig examined'by counsel, testified as 
follows: 

Direct Examination 
By Mr. Gasch: 

Q. Mis ft Orvis, will you state your full name, please? A. 
Sarah Whitin Orvis. 

^ Q. At the time of the incident complained of in your law^ 
sui^ where did you live? A. 223 Channing Street, North¬ 
east, 'W’ashington, D. C. 


Q. Where were you employed? A. In the Gov- 
3 emment, the same as I am now. 

Q. What Division of the Government? A. I was 
'with Military Air Transport. I want to call it Air Trans* 
port Headquarters because that is what I knew it as. 

I 

• • • • • • • 

Q. Where were they located? A. Gravelly Point, Build¬ 
ing T-7, 


Q. Now, with respect to the place where you lived, were 
' you a tenant there or did you own the house? A. I was a 
tenant 


4 Q.. What room did you live in, that is, wbat room 

did you rent? A. The front, upstairs. 
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5 Q. The morning in question, I believe, was the 
twenty-ninth of December, 1947; is that correct? A. 

I believe so. 

Q. Do you recall when you awakened that morning? A. 
I think it was, as usual, a quarter of six when my alarm 
went off. 

6 Q. Win you tell us briefly what happened when you 
got up at a quarter of six? A. Well, 1 got up and got 

almost dressed. I went across the room to get my shoes 
and stockings. My foot hurt so badly that I decided to try 
to fix the caUons. I don’t now reaUy what happened ex¬ 
cept that I started to fix it and something happened. 

Q. Now, by fixing the caUous, just what do you mean? 
A* I mean paring it with a razor blade. 

Q. Did you have some sort of a special device for that? 
A. No, I used a single-edge razor blade. 

Q. You have been doing that for some tme, have you? A. 
When I can’t afford to go to I try to take care of it myself; 
when I could, I went to a chiropo;^t. 

Q. Where were you performing this, shall we say, opera¬ 
tion? A. Sitting on the edge of the bed. 

Q. In your bedroom? A. Yes. 

Q. Was that your right foot or your left foot? A. My 
left foot 


7 Q. You applied this single-edge razor blade to the 

callous. Then what happened? A. Something hap¬ 
pened; I don’t know what it was. The next thing I knew 
I felt this terrific pain. 

• •••••••• 

Q What portion of your body received the cut? A. (In¬ 
dicating) 

Mr. Brookhart. The witness is showing her right wrist. 
Mr. Gasch. She is showing her right wrist. 

Q. Now, what happened following the cut. Miss Orvis? 
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A. I imagine that some time went past because I was 
tick from it. I don’t know whether you know how terribly 
, ^ sick you can be from a cut I was sort of looking 
8 ' .at it this way (indicating), and 1 noticed a pulse in 
the flow. That really frightened me. * 

Q. Was the blood spurtingt- A, No, it wasn’t spurting. 
It was just flowing, and there was this pulse in it That is 
the only thing I can call it 1 went into the bathroom and 
ran water on it Probably that was the wrong thing to do 
because it made it hurt much worse.' 

Then I ’isLW how much of a cot it was, and I went back 
and I though that 1 must put a tourniquet on it 

Q. Did it appear to be a deep cutf A. The blood came 
up so fast, I couldn’t tell; but I thought I must have hit 
an artery. i 

' I went back and tried to put a tourniquet on it The only 
thing I could find were some ribbons, and every time I 
would get one on and start to twist it, it would break. I 
really got scared. 

So then I tried around different spots until I found the 
spot where, by pressing, it seemed to control the flow. 

Then I went and telephoned Mr. Flynn. He was my— 
well, we used to call him the ^^little boss.f’ There was the 
big boss and the little boss. I worked for two men. . I knew 
he would be there early. 

Q. About what time was that? A. About twenty minutes 
to eight 


' 9 Q. What did you ask himto do? A. That I can’t 
remember. I am sorry, but I just don’t remember. I 
know I told him what had happened 
Q. Did you ask for his assistance? A. I think I said, 
'^What shall I do,” but I am not sure. 

Q. Had it occurred to you at that time to call medical 
assistance? A. Yes, it had. But I can’t see without my 
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glasses. I knew that phone number, and I don’t think there 
were any telephone directories upstairs with the extension. 
I think they were downstairs. 

Q. Do yon recall whether yon asked for the services of 
the doctor and nurse out there at Gravelly Point? A. No, 
beause I don’t think they ever go out That never ocnrred 
to me. I do know that afterwards he did try to get the 
ambulance. 


11 Q. What do you next recall? A. Hearing foot¬ 
steps on the stairs and somebody saying, ^^Did some 
one call an ambulance?” 

• • • • • • • • 

Q. Did he indicate why he was there? A. One of them 
did because he tried to put a tourniquet on my arm. 

Q. What did he say? A. He said, can’t put it on; 
she is too fat.” He said, “I will have to hold it as she 
did.” 


Q. Did he have a white coat on or anything like that? A. 

. I didn’t notice. To tell you the truth, my eyes didn’t 
12 work. If I opened them, I didn’t see anything; but 
I don’t think 1 really opened them. 

Q. In other words, you weren’t feeling yourself and you 
couldn’t tell what was going on? You were a little bit 
confused; is that correct? A. I was miserable. 

Q. There were two of these men. Did the other man who 
came at that time ask you any questions? A. I don’t know 
how many there were. There could have been a dozen. 
Somebody asked me a question; somebody asked me a lot 
of questions. 

Q. Do you know who that was, Miss Orvis? A. No, I 
don’t have any idea. I couldn’t tell you whether it was 
the same voice or not 
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13 Q. Yon recall none of the other inquiries that the; 

14 made of yont A. I recall somebody asking me a 
question whidi quite awakened me then, because 

some one asked me whether I had tried to kill myself. 

I said, “Good heavens, no.” 

Then I went again. 

Q. Do you recall who that wast A. I haven’t any idea. 
It was a voice on the other side of me. 

Q. Do you recall getting up to walk to the ambulancef A. 
1 recall getting up and trying to walk to the ambulance. I 
overheard them saying that they didn’t know how they 
'were going to get me downstairs The stairs were narrow, 
and there was a very sharp turn in them. They said that 
it would take four people to carry me, and they didn’t seem 
to know how far they cotQd carry me down the stairs. 

I awakened enough to say that maybe I could walk down, 
and the ambulance driver or somebody said that that would 
help a lot. 

That person then said, “If you feel the least bit strange, 
let us know at once.” 

I don’t suppose I had taken more than two or three 
' steps, possibly the distance of the width of this table, when 
everything went black before me. That is all I remember 
until I came to just as they were sliding me into the 

15 ambulance on some sort of a stretcher, I guess. 

Q. You did not walk down? A. I certainly didn’t. 
Q. You assume they carried you down on the stretcher? 
A. I assume they carried me down. 

Q. Following that, do you recall what happened A. I 
remember a little bit of the trip. I remember being very 
sick in my stomach and asking for the little basin, but not 
being able to throw up. 

Q. You felt weariness as a result of what you had been 
through? A. I felt as .if I could sleep from now until 
doomsday if they would just let me. 
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Q. Had yon lost much blood. Miss Orvis? A. I must 
have lost a terrific amount. 1 don’t know that of my own 
knowledge because I didn’t see it 


Q. Then you finally wound up at the hospitaL Can you 
tell us what happened then? A. I don’t remember being 
brou^t in at all, but I remember the feeling of 
16 sliding off, I suppose, the stretcher. My back was 
very uncomfortable. I was flat on my back. 

I said to whoever was there, “Will I have to stay this 
way very longt” 


He said, “About three quarters of an hour.” 

Then I lapsed, and then I'remember him saying- 

• •••••••• 

§ 

He said, “This is going to hurt you a little bit because 
I am going to freeze the area.^’ 

I felt a slight prick break, and I said, “Well, that didn’t 
hurt anything to speak of.” 

He said: “If you feel anything, let me know.” 

I felt another break, and I said, “That hurts a little.” 
Then he sprayed something on it I felt nothing more. 


Q. Were you aware of the fact that he was putting 
17 in some sutnrest A. No. 

Q. You didn’t know what he was doing! A. I 
hadn’t any idea. To tell you the truth, I couldn’t feel any¬ 
thing. 

'Then somebody patted me on the shoulder and said, 
“Boll on to the bed.” 

Next I was in the ward. 

Q. You had been on one of these wheeled stretchers! A.' 
I suppose. I don’t know where I was sewW up, and wherq 
they took me from there. That is all blank. 1 know it was 
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a good distance from the front door to where my bed was. 
1 jnst rolled on to the bed, and I suppose I went to sl^p 
or else lapsed into nnconsconsness, whatever you want to 
call it. 

' Q. Now, Miss Orvis, can yon fix that timet A. I haven’t 
any idea. . 

Q. Was it still daytimet. A. Yes. 

Q. How long did yon remain in this particular bed where 
yon have told ns yon were put? A, I don’t think I got out 
of that bed until the next day some time. 


Q. Were yon shaky on your feet then? A. Very. I had 
to have a person on each side of me in order to 
18 walk. . . 


Q. Was it the followmg day that yon got out of bed to 
walk to the bathroom? A. Yes. 

Q. Did yon get out of your bed to go to the bathroom the 
day yon were brought there? A. I don’t think so. 

Q. Yon don’t recall that? A. I don’t recall it, and I 
don’t believe I could have. The only other thing I recall 
on that day was that Mr. Eugene Orvis had a special per¬ 
mit to see me for ten minutes. 

Q. That was your cousin? A. Yes. I couldn’t even talk 
to him. 

Q. That was the first day? A. Yes. I think he said it 
was about three o’clock. 

Mr. Brookhart Was that on the first day? 

The Witness. Yes, the day I was brought in, that after¬ 
noon. 

By Mr. Gkisch: 

Q. On the second day you did get out of bed to go 
19 to the bathroom? A. Yes. 

' Q. You were then shaky on your feet? A. Very. 

Q. Do you recall by way of comparison, how you felt 
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when you got up on the third day? That would have been 
December 31. A. Wednesday. 

- Q. That was the third day. A. I was still pretty shaky. 

Q. You were still shaky on the thirty-first? A. Yes. T^ 
nurse helped me. 

Q. Pardon? A. The nurse helped me. 


Q. Do you recall seing Dr. Joseph L. Gilbert on the first 
or the second or the third day? A. Dr. Gilbert was pointed 
out to me on the inoming of the third day, mid I tried to 
speak to him, but couldn’t. 

20 Q. Was that the first time you saw Dr. Gilbert? 

A. Yes, that was the first time I saw hiip. . 

# • • • • • • 

Q. Then there was Dr. Lillian Malone, a lady doctor. 

A. That is right. 

Q. Do you recall seeing her on the first or the second or 
the third day? A. I recall seeing her on the third day. 

Q. That was the third day? A. I think so. 

Q. And you had no conversation with any of the rest of 
these people whose names I have mentioned while you were 
there? A. No, no one but Dr. Gilbert 
Q. When did you talk to Dr. Gilbert? A. On Saturday, 
the third of January. 

Q. He was the one who diagnosed your case as being one 
where you should be discharged; is that correct? A. Yes, 
he ordered my release. 

Q. That was the first time you had seen him? A. It 
vras the first time I had spoken to him. 

Q. You had seen him on Wednesday for the first time? 
A. I had seen him go through the room; that was alL 

21 ' Q. Did you see Dr. De Tillippis? A. Yes, on Sat¬ 
urday, January 3. 

Q. Was tat the first time you saw him? A. Yes, that is 
the first time ! saw him. 
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Q. How did yon feel on January 1, Thursday? A. I was 
feelmg better. 

.Q. Were you still in ben then? A. I stayed in bed al¬ 
most all of the time. I begged to be allowed to do so, and 
I was permitted to. ' . . 

. Q. Now, on the second, Friday, they.permitted you to 
stay in bed? You felt that that was the best thing for you? 
A. Yes. 

Q. And on the third,' Saturday, Dr. Gilbert examined 
you? Al. Yes. , 

Q. How did you feel on.that day? A. Very nervous. I 
felt pretty good othermse, but I had waited so long to see 
him. . ' / 

• • • 0^ . m #'# • # 

^ Q. Now, do you recall your-interview with Dr.< Gil¬ 
bert on that day? . Al. Yes. 

Q. What transpired at t^t time? A. Well, I don’t be¬ 
lieve I could tell you all of it. It took two hours. 

Q. Is that so? A. Yes. He asked me questions, and I 
answered; - . . > . 


I . , 

I think his first question was: “Where were you bom? 
Will you g^ve me something of your background?” 

I said, “Manchester, Vermont.” 

He said, “Oh, Vermont I spent my vacation at Mount 
Mansfield last year.” 

I said, “I have climbed Mount Mansfield when I was at 
the University of Vermont.”: 

He said, “Oh, I drove up there.” 

I said, There was no road when I was there.” 

. We went on about Mount Mansfield, about the view and 
aboujt how lovely it was. 

Then he said, “Well, tell me who your people were.” 

I said, “Well, my father was Edward Church Orvis'of 
Manchester., My mother was Mary Lowe Woods of Boston. 
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My father was assistant to my grandfather while my 
grandfather was alive, and after that, owner and manager 
of the Eqninoz, a very nice resort hotel in Manchester 
where I was brought np.’’ 

24 He said, **Well, tell me something about your edu' 
cation.” - 

I said, **Well, I went through high school not intending . 
to go to college. I changed my mind and had to go away 
and take some extra Latin in order to get into the Uni¬ 
versity of Vermont. I went there for three years and a 
little over, and dedded that I wasn’t learning anything 
except to be a teadier, which I didn’t want to be, so I 
switched to Simmons College in Boston, in the secretarial 
section, which is now caUed business,’ and took shorthand 
and typewriting and taught myself to be a secretary.” 

Then he said, “What is your avocation outside of your 
work?” 

I said, “Music,” 

He said, “Oh, do you sing?” 

I said, “I used to, but particularly I play the piano. I 
intended to be a professional pianist at one time and 
graduated in music and was going to go to the'Consevatory 
in Boston. I decided that I didn’t like to practice for six 
hours a day and would rather go to college.” 

He said something about who are your favorite com¬ 
posers. I said, “Well, offliand, I would say Tschaikovsky 
and Chopin.” 

He said, “You know, I sing. I put myself through college 
singing.” 

Q. You know more about Dr. Gilbert than I do. A. We 
had a very nice chat on music. He does know music; 

25 there is no question about that. 

We went into the subject of music for quite a while. 

I think it was about that time that the telephone rang 
and the nurse came in and said that Dr. Gilbert was wanted 
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on the telephone. It was a Mr. Orvis whom he had told to 
call him at one o’clock. 

He said, “My, is it one o’clock?” 

He turned to the nurse and said, “You will see that this 
young lady gets some lunch because it is way past lunch 
time. I am ordering her release at once.” 

Then he went out. The nurse took me in and got me some 
lunch which was pretty cold but tasted good. I then went 
ba<± into the ward. 

I had what they call a train bag. It is about so big (indi¬ 
cating). I had taken that bag with me. They wouldn’t let 
me bring it, of course; but I had asked Mrs. Alcorn to pack 
that bag with an extra nightgown and my false teeth, which 
they wouldn’t let me have until after I had seen Dr. Malone. 

I told her, “I can’t eat, Dr. Malone.” 

She said, ‘‘Why, of course, you shall have your teeth.” 

So I had my teeth. The bag also had my glasses in it and 
my toothbrush and things of that sort, just toilet articles 
that I thought of. 

Then a young woman doctor, a Dr. Fowler, came and gave 
me an exceedingly thorough examination before they 
26 would let me be released. 

Q. That was Dr.j Fowler? A. Yes. I should say 
she is twenty-three or twenty-four, a very nice young woman 
doctor. 

Q. Was that a physical examination? A. It included my 
eyes, ears, nose, throat, lungs, heart, reflexes—everything. 

Q. It was just a general examination? A. Just every¬ 
thing you could think of. Then they took me out and over 
to where Dr. Gilbert was, Mr. Orvis met me and I believe 
he signed a paper that I would not be a charge on the Dis¬ 
trict of Columbia. That was the end of it. 

Q. Now, in your two-hour discussion with Dr. Gilbert, 
did you have any discussion of spiritualism? A. That is a 
very funny thing because Dr. Malone had asked me some 
things about that, and I had answered to the best of my 
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ability. She apparently misunderstood me completely. I 
told Dr. Gilbert, “I am jnst awfully sorry, but Dr. Malone 
completely misunderstood me.” 

I have been a student of psychic researdi. ' 

Q. Psychic research? A. Yes, psychic researh for thirty 
years. Of course, it is allied in this respect: It is the 
phenomena of spiritualism that the psychic researcher 
studies. That is the best way I can express it. 

27 Q. What is the type of phenomena of psychic re¬ 
search that you study? A. Let me see if I can think 

of the different kinds. There are voices, levitations, clair¬ 
voyance which means clear-seeing, psychometry, which 
means really psychic measuring and which is where you 
hold something in your hand and, as they say, psychomet¬ 
rize it. That is the word they use. 

Q. How would you psychometrize? Is there .any article 
in the room that you could psychometrize? A. I can’t; I 
wish I could. • ' 

Q. I mean, how do they do it? A. They hold it in their 
hand and they tell you what they get from it. 

Q. Do you mean the type of reaction, that it makes on 
them personally? A. They sometimes give people and 
places and describe the people who have owned the article, 
something of that sort 

Q. In other words, if you were to take some article, for ' 
instance, at Mount Vernon, which legitimately had been 
owned by Washington, one who is able to go into the science 
of psychometry would know that? A. Yes; they would 
know it even if it wasn’t at Mount Vernon, I mean. Most 
of my work in psychic research has been as a paid steno¬ 
grapher. 

Q. You have been associated with those who have 

28 been engaged in that field? A. I have been asso- 
, dated with those who were studying it much more 

deeply than I was. I have had the opportunity to study 
through association with them more than anything else and 
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about two-thirds of it has been as a paid- stenographer 
taking down eveiytbing that happened. 

Q. Yon mean everything that trmispired? A. Every> 
thing that was said. 

Q. What is dairvoyancet A. Clairvoyance is clear see¬ 
ing. ' : 

' Q. In other words, yon wonld be able, if yon were clair- 
' voyant, to see what was going to transpire, say, an hour 
from nowf A., No. It is seeing articles or people that yon 
conldn’t see. 

Clairandience is dear hearing, heaiwg things that yon 
or I can’t hear. ' 

I I know .that Dr. Malone asked me if I conld hear voices, 
and I said, **No, I wish I conld.” 

I jnst don’t have any of that, bnt there are certain 
people who do, and I worked with one of the greatest 

Q. Who was that? A. Arthnr Ford, probably the great¬ 
est living psychic. 

Q. Was that in Boston? A. That was in New York and 
' Los Angdes, California. Yon. see, I was ont there 
29 for twelve years. 

, Q. Dnring that time, were yon his secretary? A. 

Yes. 


31, - Q. Do yon recall in yonr discnssion with Dir. Lil¬ 
lian Malone some reference to a band of gnardian 
angels composed of spirits and indndlng doctors, chemists, 
spiritnal teachers, and others? A. She said that I said 
some of those things. I donbt it very mn<^ 

Q. Yon have no recollection of that? A. Not the way 
she had it in her report. 

Q. Do yon recall discnssing that with her? A. I recall 
her asking me some qnestions, and I recall answering them. 
Bnt I am qnite snre that I didn’t answer in the way she has 
indicated. - 



Q. Do you have any recollection, hOss Onds, of the 
answer yon did give her on the snbject of guardian angels? 
A. No, 1 don’t.' I am sorry about that. I could, of course, 
answer the question now, but it wouldn’t be as I answered 
it to her. I don’t remember. 

-Q. Do you recall any discussion with her of your ability 
to feel' your mother’s presence through some particular 
sensation? A. Yes. I recall that she asked me about that. 

Q. What was the discussion? Al.'W ell, it wasn’t 
32 a discussion. She asked me if I ever felt any one’s 
presence, and I said yes, my mother’s. 

She said, **How?” 

1 said, “A sensation up my spine.” 

I can’t describe it any better than that. It is just some¬ 
thing that I feel, and I can’t tell you what it is. 

Q. Do yon recall when, at this time, you used to get to 
work at Gravelly Point? When did your day’s work start? 
A. 8:15. 

Q. How long did it usually take you to get over ^ere? 
-A. It would take a little over an hour ordinarily. 

Q. So you would have to leave around 7:15? A. I used 
to leave on the 7:15 bus, if I could catch it. If I took a taxi 
down to Twelfth and Pennsylvania Avenue, why, ^t would 
shorten the ride. - ' 


33 - Q. Being no experi on callouses, I seem to have 
omitted something that my associate now suggests I 
ask. ' * 

Could you’tell me whether these grow in or whether they 
grow out as a thickening of the skin? Will you describe 
^em? A. Would you like to see it? 

^ Q. That would be one way. A. I am perfectly willing 
to ^ow it to you. 

Q. Of*course, the record wouldn’t reflect that. Will you 
just tell me in your own words. A. I could let you see it. 
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It is a thickening of the skin, pins this: I don’t know 
what causes it, but there are little flecks in it, and when you 
step on them it feels as if yon are stepping on a pointed > 
stone. 

' Q. Do those grow int A. Yes. 

Q. They wouldn’t be visible from the outside? A. Not 
until you part it. Then you dig those out. They are almost 
like a com. 

' Q. Assume that my hand (indicating) is a foot and that 
this is the ball of the foot. Is that where the callous is? 
A. Yes.. ' . 

Q. The outward appearance would be smooth? A. 

34 No, it isn’t smooth. It is quite heavily lined, that is, 
the part that is calloused. 

Q. But the skin itself does not have any bumps on it? 
A. No. 

Q. Does it have the outward appearance of something 
that would cause you discomfort? A. Well, it just looks^ 
like a spot that is different. 

• • • ♦ • • • 

Mr. Brookhart: I have about two questions. 

Cross Examination 
By Mr. Brookhart: 

m • • • • • • 

35 Were there any question then concerning your 
being taken to any particular place? A Yes, I asked 

to be taken to Sibley Hospital because I have Group Hos¬ 
pitalization, and I know that it is good at Sibley Hospital. 
It is good at other hospitals, but I don’t know what other 
ones. So I asked to be taken to Sibley. . 

Q. Whom did you ask? A Whoever was there. I don’t 
know who it was. I just said, “Please take me to Sibley.” 
Somebody said, “Oh, no, we are taking you to Gallinger.” 
I sidd, “Don’t I have anything to say about where I’ 
go?” 
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This voice said, “No/' 

That was the end of that 

Q. Now, just to clarify the record, you were asked 
several questions concerning several doctors. As I under¬ 
stood your answer at one point, you said that you had had- 
no conversations with any doctors until your conversation 
with Dr. Gilbert on January 3. A. Well, I didn't intend to 
say that because I did have a conversation with Dir. Malone. 

XJ. The conversation, that you referred to in your testi¬ 
mony, with Di*. Malone, took place before you talked 
36 to Dr. Gilbert? A. Yes. That was on Wednesday, 
to the best of my knowledge and belief. 


1 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action 5190*48 

Sabah W. Obvis 


vs. 

Jacob Bbickman, Db. Zigmond H. Lebebso^n, Db. Gilbebt 
T. Mobse, Thomas Gdllespie Walsh, Db. Alvin K 
Sweeney, and Db. Joseph K Gilbebt. 

Washington, D. C., 

Wednesday, November 16, 1949. 

Deposition of Jacob Bbickman, a witness of lawful age, 
taken on behalf of the plaintiff in the aboveentitled action, 
wherein Sarah W. Orvis is the plaintiff and Jacob Brickman, 
Dr. Zigmond H. Lebensohn, Dr. Robert T. Morse, Thomas 
Gillespie Walsh, Dr. Alvin K Sweeney, and Dr. Joseph L. 
Gilbert are the defendants, pending in the United States 
District Court for the District of Columbia, pursuant to 
notice, before Lloyd L. Harkins, a notary public in and for 
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the District of Columbia, at the ofiSoe of Smith W. Brook- 
hart; 1215 Stoneleigh Court, Washington, .D. C^ at 3:30 
o’clock p. HL,.Wednesday, November 16,1049. 

ApPBABAiircEs: - . . ■ ' 

On bdialf of &e plaintiff; . 

» % 

Smith' W. Brookhart and Benjamin H. Dbrsey. 

2 On behalf of the defendants; ' ' ^ 

• Oliver Oasch, Assistant Corporation ..Counsel, and 
John F.^Doyle> Assistant Corporation, ConnseL ' ^ - 


«i 

', Mr. Brookhart. For the record, this is the deposition of 
Jacob Brickman,-in the c^ of Oryis versus Brickman, 
Civil Action 519948, tsJcen pursuant to notice served on 
counsel for the defendants. 

Whereupon Jacob Bbiceman, ^ vtitness of lawful age, 
was duly sworn, and, being ^amin^ by counsel, testified, 
as follows: 

Direct Examination 

‘ By Mr. Brookhart : - ■ ' 

Q. What is your full name plea^t, A. Jacob Bri<^man. 

* • • '• • 

Q. What is your occuphtiont A. I am a police- 

3 man. 

Q. For how many years have you been a police¬ 
man? A. Ten and a half years. * 

• • • • • 

Q. Now' will you state what was your assignment* 

4 on December 29,1947? A. I was assigned to Scout 

121 at No. 12 Precinct. ' 

- Q.' During that day, did you call at 223 Channing Street, 
Northeast? A. I did. 

Q. In the squad car? A. Yes, sir.. ^ 


> 


3T 

Q. What was the name of the oflGIcer accompanying yon? 
A. Private John W. Zeisz.' 


Q. What was yonr trick that day? ■ A. From SKK) a. m. 
to4KX)p. m. 


Q. At what time on that day were yon called to 223 Chan< 
ning Street, Northeast? A. Abont 8:30 a. hl 
Q. By what means were yon called? A. By radio. 

Q. What was the message yon received? A. To the best 
of my recollection now, it was either to meet an ambulance 
or to assist an ambulance. I don’t recall exactly. - • 
Q. It was nothing more definite or- specific than that? 
A. No, sir. It would be possible to go back in the records, 
of the precinct and get the exact nature of the call, but 
I am just giving it to yon from memory now. 

Q. From what source did that message come, do you 
know? A. It came from the dispatcher of the Metropolitan 
Police Department 


6 Q. What did you do on arrival? A. I asked the 
men assigned to^ the ambulance what the trouble was, 
and they told me that there was a woman in the house with 
a bad cut on the wrist who had refused'treatment from them. 


7 Q. What did you do after they said that to you? 

A. All of us went into the house and upstairs im¬ 
mediately and found this Sarah Orvis lying on the bed in 
the front bedroom on the second floor. 

Q. Was she alone? A. Yes, she was. 


Q. What was she doing when you arrived on the second 
floor? A. She was lying on the bed, bleeding. 


1 
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8 Q. Yoa say that up to that time nothing had been 
done, so far as yon conld see, to stop the bleeding 

from Miss Orvis’ cntt A. That is right. 

Q. Where was this cntt A. It was on the wrist, on the 
inside of the right, wrist. 

Q. Did yon examine itt A. Yes, I did. 

Q. Did yon say anything to Miss OrvisT A. When I got. 
up there and saw the profuse bleeding and blood all over the 
place, the first thing I did was to suggest to the First Aid 
man that we put a tourniquet on her arm immediately. 

Q. Then, what was done? Al. He proceeded to go ahead 
and put the tourniquet on, and he stopped ^e bleeding. 

Q. What did you do? A. I asked Miss Orvis her name 
and whether she had any relatives. She gave me the name 
of a relative here in the District I asked her how she 
had cut herself, and she told me that she had been trimming 
callouses on her feet 

1 then asked her if she wanted to die, and she told me 
that she wished we hadn’t come or that it .would have been 
better if we hadn’t come. It was something that 

9 made that made that sense; I don’t remember the 
exact .words. 


10 Q. What else did Miss Orvis say to you, if any¬ 
thing? Au That is about alL We told her then that 
we would have to take her to the hospital, that she re¬ 
quired immediate treatment. She agreed to go. We had a 
stretcher set up there, and we told her that we would try 
to life her from the bed and put her on the stretcher. 

.She said that she would, try to walk down stairs, and we 
told her that she probably would be very weak and might 
faint. She insisted on trying to walk. So we helped her 
up out of bed, and assisted her several steps from the bed, 
and she fainted. 

We then put her on the tretcher and carried her down, 
stairs and out into the ambulance. 
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Q. How had the cut been made on Miss Orvis’ wrist, if 
yon know! A. She told me that she had cut herself with a 
razor blade. 

Q. Did you see the razor blade? A. I foxmd the razor 
blade lying on the wash basin in the bathroom. 

11 Q. Dfid you examine Miss Orvis^ feet or either of 
them? A. I looked at her feet on her way down. She 

was barefooted. 

Q. What did you find? A. I didn’t find any sign of cal¬ 
louses there. 

Q. How close an examination did you make? A. Not 
very close. I just glanced at it. I was more concerned 
with getting her down and getting her to the hospital 

Q. Now, I believe you said that there was blood all over 
everything. What do you mean by that? A. I mean that 
there was a lot of blood on the bed. She had a lot of towels 
lying on the bed under her wrist She'was holding her 
wrist over the towels and allowing the blood to drip on the 
towels. There was also blood in the bathroom and on the 
floor leading from the bathroom to the bed. 

,• • '• • • • • • • 

12 Q. What exanunation did you make of the prem¬ 
ises at that time, particularly the second floor? A. 

You ipean before we got her out of there? 

Q. Yes, while you were there, before you took her to the 
hospital. A. I didn’t make much of an examination. I 
' was too busy getting her ready and trying to get her out of 
there. That was my main job, and I didn’t make much 
of an examination of the premises there. 

• • • • • • • • 0 
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Q. When yon told Miss Orvis that yon were going to take. 
her to the hospital, jnst what did yonsayt A. Well, that 
is ahont what I saidL. I said that she wonld have to have 
hospital treatment ' ' 

Q. What did she sayT -A- She agreed to go to the hos- 
pitaL 


13 Q. Did the ambnlance men indicate to yon how 
long they had been there prior to.yonr arrival? A. 
I don’t remember now. 

Q. Are yon able to estimate from aitything yon learned 
' whUe there how long.they had been there? A. I don’t 
think they had b^n there very long becanse as soon 
14. as Miss Orvis refnsed treatment they told me later 
' that' they had immediately cidled for the police over 
the ambnlance radio; and we were within a minnte of the 
time they pnt their call in in getting there. 

k m 

• •’ • • • 

. ) 

Q. What did they say abont their offering or attempting 
to treat. Miss Orvis? A. They said that she had refnsed 

treatment from them and that that was the reason they had 

' • ' .1 

called for ns. 


15 Q. Did yon believe her life to be in danger? A. 

Yes, I did. 

' Q. Did yQn believe that it was essential that she receive 
immediate hospitalization? A. I believed, first of a^ that 
it was essential to stop the bleeding, and then to get her 
to a hospitaL 

' Q. Were yon able to stop the bleeding? A. Yes, we were. 

' ' Q. Which member of yonr party administered to her to 

, stop the bleeding? A. ^ere was a First Aid man on the 
ambnlance who applied the tonmiqnet and also pnt pads 
directly over the cnt 
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17 Q. Did you accompany her in the ambtOan^ to the 
hospital? A. No, I didn’t 

Q. How ^d yon go to the hospit^? A- I di<hi’t go there 
atalL ' ' ' . ' 

18 Q. Then the last time you saw Miss Orvis was as 
she was put in the ambulance? A. That is'right 

- Q. Did you ever see her again after that? A. No, sir. 

Q. Did anyone from the police force ^ to the hospital, 
that is, you or Zeisz? A. I don’t think Zeisz went I don’t 
know. Some one went from the precinct later on, I think, 
because we had-to send the white slip over there bn her. 

V • . • ' " • • . • f. • • 

Q. What hospital was Miss Orvis taken to? A. Gal- 
linger. 

Q. At whose direction? A. At the direction of myself 
and partner. k . 

• • • • • • 

Q. At what time do yon estimate the ambulance left 223 
Channing Street, Northeast, for the hospital? A. I guess 
around a quarter' of nine or somewheres arpund there. 

Q. Did Miss Orvis r^uest to go to another hospital? A. 
No, she didn’t , - .. 

Q. What if any, discussion was had with the ambulance 
driver or either of the ambulance attendants about going to 
Casualty Hospital? A. There was no discussion' aibout^ 
Casualty HospitaL 

Q. Was there any mention of Casualty Hospital at 

19 any time in connection with her being hospitalized? 
A. No, I don’t recall any mention of it When we 

had her in the ambulance, I talked to my partner about what 
hospital we would send her to. The ambu^nce driver also 
wanted to know where she should be taken to. We decided 
to send her to Gallinger.", ' ' 
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Q. When yon say “we,” whom do yon meant A. I mean 
my partner and L 

Q. Was Gallinger the closest hospital! A. No, it wasn’t. 

Q. Ton knew that at the timet A. Yes, sir, I did. 

Q. Was anything smd abont going -to Sibley Hospital! 
A No, sir. ~ * . 

Q. Was there anything said abont sending her to Gar¬ 
field Hospital! A. No, sir. 

Q. Or to any other hospital! , A. No. sir. 

Q. Was there any particnlar reason for yonr deciding 
that she shonld go to Gallinger Hospital! A. Tes, there 
was. We dedded to send her to Gallinger Hospital becanse 
in cases of attempted snicide—and my partner and I were 
both convinced that this was an attempted snicide—^we are 
reqnired by Department orders to send those people 
20 to Gallinger. 

Q. What orders! A. General orders of the Metro¬ 
politan Police Department. 

Q. Can yon cite the nnmber or other designation of snch 
order! A. No, I don’t know the nnmber offhand'; bnt the 
general order was issne in 1947. 

Q. Does that order cover all sitnations regardless of 
where the person may be at the time yon first are in contact 
with him ! A. I don’t know whether it covers all sitnations, 
bnt it certainly covered this one. 


. Q. Did yon'make any report that was forwarded to the 
hospital, as far as yon know! ■ A. There was what we call 
a white slip which is forwarded to the hospitaL It has a 
brief statement of the facts on it. That is sent along 
21 either with the patient or after the patient goes there. 

# ^ ^ 41 # 4 ^ 

23 Q. Now, what, if anything, did yon do to get in 
tonch with a member of Miss Orvis’ family! A. I 
called a consin, I believe, from the precinct, and notified 
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him that Miss Orvis had been sent to Gallinger. I told lum 
what the circumstances were. 


Q. What did you do next concerning Miss Orvis’ case? 
A. After making the report and notifying the cousin, I 
went down to the Commissioner of Mental Health’s 
24 office in the Municipal Building and had an affidavit 
made out there stating the facts. 

Q. Was that report made in the form of a petition? A. 
I believe it is called an affidavit. 

• •••••••• 

BEDIEECT EXAMINATION 
By Mr. Brookhart: 

Q. Your awamess of this responsibility caused you to 
put the need for metal observation ahead of the need for 
physical treatment in the case of Miss Orvis? A. I don’t 
think I put that ahead of the need of physical- treatment. 
I think I put the need for physical treatment ahead be¬ 
cause my action from the start was to get her taken care 
of and to get her bleeding stopped and to get her on the 
way to the hospital 
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^mteb Court of Appeals; 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10987 

Sarah Orvis, appellant 

V. 

Jacob Brickman et al., appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOE APPELLEES LEBENSOHH, MORSE, AMD WAISH 


COUNTEESTATEMENT OP FACTS 

On December 28, 1948, appellant filed a complaint for false 
imprisonment against appellee Brickman, a police officer, ap¬ 
pellees Sweeney and Gilbert, members of the staff of Gallinger 
Hospital, and appellees Lebensohn, Morse and Walsh, mem¬ 
bers of the Commission on Mental Health. She alleged that 
on December 29,1947, Officer Brickman arrested her and trans¬ 
ported her to Gallinger Hospital, where she was unlawfully 
confined in the psychiatric ward by all the appellees until Jan¬ 
uary 3, 1948. She demanded damages in the amount of 
860,000 (J.A.2-3). 

Appellees Lebensohn, Morse and Walsh filed a motion to 
dismiss the complaint as to them on the ground that it failed 
to state a cause of action (J. A. 7; R. 301-305). Appellant 
filed an opposition to the motion, attaching an affidavit in 
which she contradicted certain facts set forth in appellees’ 
motion (J. A. 7-8). 
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' The District Court, after considering all papers submitted 
by the parties, granted the motion, dismissed the complaint, 
and denied a subsequently filed motion for rehearing (J. A. 9). 

STATUTES INVOLVED 

D. C. Code (1940), § 21-311, provides: 

Issuance of attachment — Examination .—^Upon the 
! filing with the court of a verified petition as hereinabove 
provided, accompanied by the affidavits of two or more 
responsible residents of the District of Columbia setting 
forth that they believe the person therein named to be 
insane or of unsound mind, the length of time they have 
known such person, that they believe such person to be 
incapable of managing his own affairs, and that such 
person is not fit to be at large or go unrestrained, and 
that if such person be permitted to remain at liberty 
the rights of p^sons and property will be jeopardized 
or the preservation of public peace imperiled ot the com¬ 
mission of crime rendered probable, and that such per¬ 
son is a fit subject for treatment by reason of his or her 
mental condition, the court, or any judge thereof in 
vacation, may, in its or his discretion, issue an attach¬ 
ment for the immediate apjM^hension and detention, 
for preliminary examination, of such person in Saint 
Elizabeths Hospital and, unless found by the staff of 
Saint Elizabeths Hospital to be of sound mind, therein 
for a period not exceeding thirty days. Any person so 
apprehended and detained shall be given an examina^ 
tion within five days of his admission into Saint Eliza¬ 
beths Hospital by the staff of Saint Elizabeths Hos¬ 
pital The Superintendent of Saint Elizabeths 
Hospital is hereby authorized to receive and detain such 
persons, at the expense of the District of Columbia. 

If any person while a patient in Gallinger Munici¬ 
pal Hospital being observed fw his or her mental con¬ 
dition cannot be cared for or treated adequately in said 
hospital or if such person be in need of treatment which 
cannot be given properly in said hospital, then the su¬ 
perintendent of Gaffinger Municipal Hospital may ef- 
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feet the transfer and temporary commitment of such 
person to Saint Elizabeths Hospital by executing a peti¬ 
tion as pa'ovided by section 21-310, accompanied by the 
certificate of the chief psychiatrist of Gallinger Munici¬ 
pal Hospital setting forth that said patient is of unsound 
mind, cannot be cared for or treated adequately in Gal¬ 
linger Municipal Hospital, should not be allowed to re¬ 
main at liberty and go unrestrained, and that said 
patient is a fit subject for treatment in Saint Elizabeths 
Hospital on account of his.mental condition. The su¬ 
perintendent of Saint Elizabeths Hospital is authorized 
to receive and detain any patient so transferred from 
Gallinger Municipal Hospital at the expense of the Dis¬ 
trict of Columbia pending his formal commitment cwr 
other order of the court. 

Persons arrested under the provisions of sections 
21-326 to 21-331 shall be detained in Gallinger Munici¬ 
pal Hospital pending the filing of a petition as provided 
in section 21-310. Such petition shall be filed within 
forty-ei^t hours after such person shall have been ad¬ 
mitted into Gallinger Municipal Hospital, or, if such 
forty-eight-hour period shall expire on a Sunday or 
legal holiday, then not later than noon of the next suc¬ 
ceeding day which is not a Simday or legal holiday. 
The court, or any judge thereof in vacation, may, upon 
being satisfied of the sufficiency of the petition, sign an 
order authorizing the continued detention of said person 
in Gallinger Municipal Hospital and, unless found by 
the staff of Gallinger Municipal Hospital to be of sound 
mind, in Saint Elizabeths Hospital for a period not ex¬ 
ceeding thirty da3rs from the time of his apprehension 
and detention. If such petition be not filed, and such 
order of court obtained within the afewementioned pe¬ 
riod, the person shall be discharged forthwith. If said 
staff shall find that such person is of unsound mind and 
suitable for treatment by reason of mental illness, the 
superintendent of said hospital may immediately trans¬ 
fer such person to Saint Elizabeths Hospital, and shall 
report the fact of such transfer to the Commission. The 
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superintendent of Saint Elizabeths Hospital is hereby 
authorized to receive and detain persons so transferred, 
at the expense of the District of Columbia. 

If as a result of examinations, the staff of Gallinger 
Municipal Hospital or Saint Elizabeths Hospital shall 
find that any person detained in Gallinger Municipal 
Hospital or Saint Elizabeths Hospital pursuant to the 
provisions of this section is of sound mind, he shall be 
discharged forthwith by said Gallinger Municipal Hos¬ 
pital or Saint Elizabeths Hospital, and the petition, if 
any, shall be dismissed. 

Any petition filed in the equity court for a writ de 
lunatico inquirendo or for an order of commitment of 
any alleged insane person, shall be referred by the court 
to the Commission for report and recommendation 
within such time as the court may designate, not ex¬ 
ceeding seven days, which time may be extended by 
the court for good cause shown, and in such event the 
period of temporary commitment in Saint Elizabeths 
Hospital may be extended by the court for such addi¬ 
tional time as the court shall deem necessary. The 
Commission shall examine the alleged insane person 
and any other person, including any suggested by the 
alleged insane person, his relatives, friends, or repre¬ 
sentatives, whose testimony may be relevant, compe¬ 
tent, and material upon the issue of insanity; and the 
Commission shall afford opportunity for hearing to any 
alleged insane person, his relatives, friends, or repre¬ 
sentatives. At all hearings the alleged insane person 
shall have the right to be represented by counsel. 

The Commission is hereby authorized to conduct its 
examination and hearings of cases elsewhere than at the 
oflSces of said Commission in its discretion, according 
to the circumstances of the case. 

If in the determination of the Commission he be 
found not to be sane, then it shall be the duty of the 
Commission to apply to the court for a date for a hear¬ 
ing. In all cases before said hearing, the said Commis¬ 
sion shall cause to be served personally upon the patient 
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a written notice of the time and place of final hearing at 
least five days before the date fixed. Five days" notice 
of the time and place of the hearing shall in all cases 
be mailed to or served upon the applicant, but in case 
the applicant is not the husband, wife, or nearest rela¬ 
tive, the notice shall be mailed to or served upon the 
husband, wife, or nearest relative, if possible. ITie no¬ 
tice shall contain a statement that if the patient desires 
to oppose the application for a final order of commit¬ 
ment, he may appear personaUy or by attorney at the 
time and place fixed for the hearing. Proof of service 
shall be made at the hearing. The court may in its 
discretion appoint an attorney or guardian ad litem to 
represent the alleged insane person at any hearing be¬ 
fore the court, or before the court and jury, and shall 
allow the attorney or guardian ad litem so appointed a 
reasonable fee for his service. Such fees may be 
charged against the estate or property, if any, of the 
alleged insane person. 

If a demand is made for a jury trial, the superintend¬ 
ent of Gallinger Municipal Hospital or Saint Elizabeths 
Hospital shall see that the patient has been given opi)or- 
tunity to appear personally or by attorney at the hear¬ 
ing and assist him in communicating with his friends, 
relatives, or attorney. If the superintendent shall cer¬ 
tify that in his opinion it would be prejudicial to the 
health of the patient or unsafe to produce the patient 
at the inquiry, then such patient shall not be required 
to be produced. 

Proof of service of the required notices shall be made 
at the hearing. 

D. C. Code (1940), § 21-316, provides in pertinent part: 

Recommendatioris of Commission. —^Reconunenda- 
tions of the Ommission must be made by the imani- 
mous recommendation of the three members acting upon 
the case. If the three members of the Commission be 
unable to agree upon the recommendation to be made 
in any case, they shall immediately file with the court a 
report setting forth the fact that they are unable to 

9«e958—51-2 
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agree on the case, and in that event the court shall hear 
and determine the case, unless the alleged insane per¬ 
son, or someone in his behalf, shall demand a jury trial, 
in which event Uie case shall be heard and determined 
by the court and a jury. 

If the Commission shall agree upon a recommendar 
tion, it shall file with the court a report setting forth 
' its findings of fact and conclusions of law and its rec¬ 
ommendation based thereon which recommendation 
shall be in one of the following forms: ♦ * ♦ 

SUIOCASY OF ABGUICEKT 

The complaint alleged that appellees Lebensohn, Morse and 
Walsh, members of the Commission on Mental Health, took 
part in the illegal confinement of appellant in Gallinger Hos¬ 
pital. In their motion to dismiss, these appellees called atten¬ 
tion to the fact that the record of the mental health proceed¬ 
ing showed that they had reported preliminarily to the District 
Court that they had examined her and found her insane, and 
had requested that Hie court set the case for hearing before 
the Commission. In her opposition to the motion, appellant 
d^ed that such examination had taken place. 

Though the District Court’s order granted the motion to 
dismiss, its action was, in reality, a summary judgment in 
favor of appellees, since this was a motion to dismiss for failure 
' to state a cause of action in which matters outside the pleading 
were presented to and not excluded by the court. 

' There was no genuine issue as to any material fact. The 
only possible issue was whether the Commissioners had ex¬ 
amined appellant before making their report to the court. 
This issue was conclusively determined by the record in Mental 
Health No. 2129-47. That record could not be attacked in a 
collateral proceeding unless alleged to be fraudulent. There 
was no such allegation here. 

Even if the record of the mental health proceeding were not 
conclusive, the issue would be immaterial anyhow. The case 
had been referred to the Commissioners by the court and they 
were clearly acting within their jurisdiction. Nor did they 
neglect to perform their statutory duties. The statute re- 
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quired them to examine appellant before sulnnitting a final 
report and recommendation to the court. But the statute did 
not require any examination in connection with a iMreliminary 
report. 

Since appellees acted within the scope of their jurisdiction 
and did not ne^ect their ministerial duties, they were immune 
from civil liability, and were entitled to a summary judgment 
in their favor. 

ABGtnCENT 

The action of the District Court in dismissing the complaint 
as to appellees Leb^isohn, Morse, and Walsh, which action 
was in reality a summary judgment in favor of these three 
appellees, was in all respects proper and correct 

The complaint alleged, without further elab<X'ation, that ap>- 
pellant had been “forcibly and unlawfully confined and re¬ 
strained” in the psychiatric ward of Gallinger Hospital by all 
of the appellees, including Lebensohn, Morse and Walsh who 
were members of the Commission on Mental Health (J. A. 3). 

The three Commissioners filed a motion to dismiss the com¬ 
plaint on the ground that it failed to state a cause of action 
as to them (J. A. 7; R. 301-305). This so-called motion to 
dismiss began with a “Statement of Facts,” which informed 
the court that Officer Brickman had on December 29, 1947, 
filed a petition in the District Court alleging that appellant 
had attempted suicide, and that Judge Proctor had, that same 
day, authorized appellant’s detention in Gallingw Hospital fear 
•30 days and had refared the matt«- to the Commission on 
Mental Health for a report (R. 301-302). The “Statement” 
continued with the following direct reference to the record oi 
the mental health proceeding in the District Court (R. 302): 

On December 30, 1947, the Commission on Mental 
Health, in a preliminary report signed by Doctors Zig- 
mond M. Lebensohn and Robert T. Morse, and Mr. 
Thomas Gillespie Walsh, alleged that they had “exam¬ 
ined Sally Orvis, patient, and find h«* not to be sane, 
and recommend that the rule to show cause issue and 
the matter be set down for hearing before the Commis¬ 
sion on Mental Health and the court set a date there- 
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for.” (M. H. 212^-47.) On that same day the court 
issued the rule to show cause and directed the Commis¬ 
sion to report its findings and recommendations to the 
court on or before the 28th of January, 1^48. 

Appellant filed an opposition to the motion to dismiss. To 
this she attached her own affidavit which, among other things, 
contained the following paragraph (J. A. 8): 

On December 30, 1947, a “report of preliminary ex¬ 
amination,” signed by Dr. Zigmond M. Lebensohn, Dr. 
Robert T. Morse and Thomas Gillespie Walsh, Esq., was 
filed in the Disteict Court of the United States of the 
District of Columbia (M. H. # 2129-47). This report 
states that the persons signing it had examined me and 
found me not to be sane and recommended that a rule 
to show cause issue and that the matter be set for hear¬ 
ing before the Commission on Mental Health on a date 
set by the court which date was named as January 8, 
1948. I wish to emphasize that at no time on Decem¬ 
ber 29 or 30,1947, or thereafter during my incarceration 
did Dr. Lebensohn, Dr. Morse, or Mr. Walsh examine 
me for the purpose of determining my mental status or 
for any other purpose. 

' The court, “having considered the points and authorities in 
support of and in opposition to that motion,” granted the mo¬ 
tion to dismiss the complaint as to appellees Lebensohn, Morse 
and Walsh, and denied a motion for a rehearing (J. A. 9). 

Appellant now argues (Br. 13-17) that the Commissioners 
were not protected by official immunity if they failed to exam¬ 
ine her before reporting to the court that they had found her 
to be insane; that there was an issue of fact raised by the 
pleadings as to whether the Commissioners had actually exam¬ 
ined her; and that consequently the trial court erred in dis¬ 
missing the complaint. 

' a. The action of the DhtrictCcmH was in reality a sumrnary 
jtidgment in favor of the three Commissioners. —^The Commis¬ 
sioners asked that the complaint be dismissed as to them for 
failure to state a cause of action, and the court phrased its order 
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in terms of a dismissal (J. A. 9). However, this court should 
treat the action of the trial court, not according to its label, 
but according to the relief actually granted. United States v. 
Waters, 84 U. S. App. D. C. 127, 128, 175 F. 2d 340, certifica¬ 
tion dismissed, 335 XJ. S. 869; Samara v. United States, 129 F. 
2d 594 (C. A. 2), cert. den. 317 U. S. 686; Boro Hall Corp. v. 
General Motors Corp., 124 F. 2d 822 (C. A. 2), cert. den. 317 
U. S. 695; Kithcart v. Metropolitan Life Ins. Co., 150 F. 2d 
997 (C. A. 8). 

Here, the trial court went beyond the face of the complaint 
and (XMisidered the additional facts contained in the points 
and authorities submitted by both parties in connection with 
the motion to dismiss (J. A. 9). When the trial court con¬ 
siders matters outside the complaint in ruling on a motion 
to dismiss for failure to state a cause of action, the 1947 amend¬ 
ment to Rule 12 (b), F. R. C. P., requires that the motion be 
dealt with as a motion for summary judgment.^ 

This Court recently dealt with a similar set of pleadings in 
Allison V. Mackey, — U. S. App. D. C. —, 188 F. 2d 983. 
The Court said, 188 F. 2d at 983-984: 

Had it stood alone, the complaint should have been 
dismissed, as it showed the wife was not a party to the 
contract, and yet prayed specific performance by both 
defendants; and did not by its own*terms show the 
plaintiff’s willingness to accept a conveyance from the 
husband alone, subject to the wife’s inchoate right of 
dower, nor did it reveal that the plaintiff did not seek 
indemnity against the dower nor abatement of price 
if it remained outstanding. These matters do appear, 

‘The amendment to Rule 12 (b) provides; 

“* * • If, on a motion asserting the defense numbered (6) to dis¬ 
miss for failure of the pleading to state a claim upon which relief can 
be granted, matters outside the pleading are presented to and not excluded 
by the court, the motion shall be treated as one for summary judgment 
and disposed of as provided in Rule .'>6, and all parties shall be given 
reasonable opportunity to present all material made pertinent to sudi a 
motion by Rule 56. [Italics sui^ied.]" 

See also the excellent Note of the Advisory Committee with reference to 
this amendment. 
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however, in the appellant’s memorandum of points and 
I authorities in opposition to the motion to dismiss, from 
which we have quoted above. This memorandum was 
presented to and not excluded by the District Court. 

■ Moreover, that it was actually noticed and considered 
by the trial* judge is shown by the order of dismissal 
from which the appeal is taken. That being true, the 
' motion to dismiss was required by Rule 12 (b) of the 
Federal Rules of Civil I^ocedure, 28 U. S. C. A., to 
be treated as a motion for summary judgment, if the 
' groimd of the motion was “failure to state a claim upon 
which relief can be granted.” That such was the basis 
of the motion is shown by the excerpt from it which 
we have reproduced here. It follows that the state¬ 
ments contained in the plaintiff’s points and authori¬ 
ties, that she would accept a conveyance in which the 
wife did not join, and that she did not seek indemnity 
because of the outstanding dower interest, were prop¬ 
erly before the court in the consideration of Mackey’s 
motion to dismiss, since the motion was required to be 
treated as one for summary judgment. 

b. There was no germine issue as to any material fact .— 
Since the case must be treated as having been determined, so 
far as the Commissioners are concerned, by a summary judg¬ 
ment, the question is whether the state of the pleadings re¬ 
vealed any material issue of fact as between the Commis¬ 
sioners and appellant. Appellant contends that there was 
such an issue—the Commissioners’ pleadings asserted that they 
had examined her prior to reporting her insane, while her own 
pleadings alleged that she had not been so examined. We 
submit, however, that appellant’s mere allegation was insuffi¬ 
cient to raise such an issue in view of the fact that the Com¬ 
missioners relied upon the record of the mental health pro¬ 
ceeding in the District Court. 

Clearly what appellant is attempting is a collateral attack 
upon the record of the proceeding in Mental Health No. 2129- 
47. The record of that proceeding states flatly that the 
Commissioners examined appellant befqre submitting their Pre- 
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liminary Report * (J. A. 93-94). No attempt was ever made to 
correct that record. In the present case, a totally different 
proceeding, appellant simply denied that any such examinar 
tion had taken place (J. A. 8). Although her affidavit implies 
that the record in Mental Health No. 2129-47 is incorrect, she 
does not explain how the alleged error arose, whether by mis¬ 
take, by inadvertence, or by fraud. 

We submit that the record of the mental health proceeding 
was conclusive on the issue of the examination by the Commis¬ 
sioners in the absence of some allegation that that record was 
fraudulent. The Court of Appeals for the Tenth Circuit has 
held in Thomas v. Hunter, 153 F. 2d 834, at 838: 

While there is a minority view, the great weight 
of authority is that in the absence of a charge of fraud, 
the judgment record of a court imports absolute verity 
and that it may not be challenged in a collateral pro¬ 
ceeding by parol testimony. * * *, we think the 
later decisions by the Supreme Court indicate that re¬ 
citals in the judgment record going to the jurisdiction 
of the court, such as that a defendant was represented 
by counsel, are impervious to attack by testimony in 
the absence of an allegation of fraud. 

The Tenth Circuit then went on to support its conclusion by 
a discussion of the decisions of the Supreme Court in Riddle v. 
Dyche, 262 U. S. 322; Johnson v. Zerbst, 304 U. S. 458, 466; 
Walker v. Johnston, 312 U. S. 275; Williams v. Kaiser, 323 
U. S. 471; and Hawk v. Olson, 326 XJ. S. 271. This Court 
discussed a number of the same decisions in Dorsey v. GUI, 
80 U. S. App. D. C. 9, 148 F. 2d 857, 871^72, 875, cert. den. 
325 U. S. 890, and concluded that “the record in the earli^ 
proceedings imports verity,” except in exceptional circum¬ 
stances where rights can only be preserved by looking behind 
the record. See also Hodge v. Hujl, 78 U. S. App. D. C. 329, 
320, 140 F. 2d 686, 687; Wagner v. Hunter, 161 F. 2d 601, 

* During the course of the trial of OfScer Brickman the Chairman of the 
Commission on Mental Health testified that the Commissioners actually 
had examined appellant (J. A. 98-89). But the issue was not, of course, 
submitted to the Jury. 



602 (C. A. 10); Bennett v. Hunter, 155 F. 2d 223, 225 (C. A. 
10); 21 C. J. S. 442-445; 14 Am. Jur. 350. It may perhaps 
be suggested that most of the above authorities are cases in 
which one district court was held powerless to go behind the 
record of another district court. But in the Dorsey and Hodge 
cases, it was held that the record of one proceeding in the 
United States District Court for the District of Columbia is 
conclusive in another proceeding in the same court. In view 
of appellant’s failure to allege in her affidavit that the entry 
in the record of Mental Health No. 2129-47 was fraudulent, 
we submit that it is conclusive in the present case on the issue 
of appellant’s examination by the Commission.’ 

^ But, even conceding for the sake of argument that the men¬ 
tal health record was not conclusive and that there was a gen¬ 
uine issue of fact as to the examination of appellant, we sub¬ 
mit that the fact was not material. For it made no difference 
whether the Commissioners had, or had not, examined appel- 

* The question of the conclusiveness of the record does not seem to have 
been brought to the attention of the Florida Supreme Court In Beckham v. 
Cline, 151 Fla. 481, 10 So. 2d 419, 145 A. L. R. 705, upon which appellant 
places her chief reliance. This may have been mere oversight. It may 
have been that the report of the physicians, who had been appointed for 
that case only, did not rise to the status of a court record, as does a report 
of the Commis.sion on Mental Health which is a statutory arm of the Dis¬ 
trict Court. D. C. Code (1940), § 21-308. It may also have been that 
the Florida Supreme Court thought that the record in the sanity proceeding 
was not conclusive, in view of its holding that the physicians had no juris¬ 
diction to make a report without a prior examination. 10 So. 2d ct. 421—122. 
This last possibility is inconsistent with the rule of Thomas v. Hunter, 
supra, since there was no allegation of fraud in the Florida case. 

Flirthermore, we are inclined to think that the Florida court was mis¬ 
taken in holding that the physicians were without jurisdiction to make a 
report because they bad failed to examine the patient. It is well settled 
that judicial ofBcers may be liable for false imprisonment when they act 
entirely without jurisdiction, and also when, though acting within the scope 
\ of their jurisdiction, they fail to perform a purely ministerial task. Ck)m- 
pare 35 C. J. S., False Imprisonment, § 44 (d) with § 44 (e), and 22 Am. 
Jur., False Imprisonment, § 56 with § 61; see also Sims v. United Pacific 
Ins. Co., 51 F. Supp. 433 (E. D. Ida.). Certainly, whatever may be true 
of the Florida physicians, the Mental Health Commissioners were acting 
within their jurisdiction in submitting their report in ap];)ellant’s case, even 
if they had failed to perform the ministerial duty of examining her, for 
the case had been referred to them by the District Court with specific di¬ 
rections to make a report in accordance with the provisions of the statute 
(J. A- 98). 
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lant pri<M* to submitting this particular report. Judicial offi¬ 
cers do not, as we have noted (footnote 3, supra), enjoy im¬ 
munity when they act without jurisdiction or when they fail 
to perform some ministerial task. In this case the Commis¬ 
sioners were clearly acting within their jurisdiction since the 
case had been referred to them by the District CJourt for pro¬ 
ceedings in accordance with the statutes. But they were not 
immune from liability if they failed to perform the statutory 
ministerial duty of examining appellant before submitting 
their statutory report. However, the Preliminary Report 
(J. A. 94) which the Commissioners submitted to the court was 
not, as we shall demonstrate, the statutory final report which 
is required to be based upon an examination of the patient by 
the Commissioners. 

The statutes provide that the Commission shall be an arm 
of the District Court.* When a petition has been filed alleg¬ 
ing insanity the District Court may commit the person to 
Gallinger Hospital where he shall be given a preliminary ex¬ 
amination by the staff of the Hospital.® The petition shall be 
referred by the court to the Commission for a report and rec¬ 
ommendation within seven days, which time may for good 
cause be extended.® The Commission is required to examine 
the alleged insane person and any others whose testimony is 
material, and it is required to afford them an opportunity for 
a hearing.' The Commission ^‘shall file with the court a report 
setting forth its findings of fact and conclusions of law and its 
recommendation based thereon * * *.”® If the finding 
be that the person is insane, the Commission must apply to the 

* ‘^The said commission shaU act in all respects under the direction of the 
equity court” D. C. Code (1940), § 21-308. 

‘ D. C. Code (1940), $ 21-311, paragraphs 1-4. 

• “Any petition • • • shall be referred by the court to the Commis¬ 
sion for report and recommendation vdthin such time as the court may 
designate, not exceeding seven days, which time may be extended by the 
court for good cause shown • • D. C. Code (1940), $ 21-311, para- 
graidiS. 

^ “The Commission shall examine the alleged insane person and any other 
person • • • whose testimony may be relevant * • and the 
Commission shall afford opportunity for hearing to any aUeged insane per^ 
son, his relatives, friends, or representatives.” D. C. Code (1940), S 21-311, 
paragraph 5. 

•D. C. Code (1940), § 21-316. 
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court for a date for a hearing before the court for a final order 
of commitment* 

In appellant’s case the statutory procedure had not pro¬ 
gressed beyond its initial stages. A petition had been filed 
with the court (J. A. 88-89), and the court had referred the 
petition to the Commission (J. A. 93). But there had been 
no hearing before the Commission, nor had the Commission 
filed with the court findings of fact and conclusions of law 
together with its recommendation and an application for a 
final commitment by the court. If the Commission had taken 
all these steps without having actually examined appellant, 
it would not, of course, be entitled to immunity for it would 
have omitted the performance of a ministerial act imposed 
upon it by statute. This was what happened in Beckham v. 
Cline, 151 Fla. 481, 10 So. 2d 419, 145 A. L. R. 705, cited by 
appellant as her main authority. There the doctors allegedly 
submitted to the court a final report of insanity, without hav¬ 
ing examined the patient as required to do by statute. So 
also in Sims v. United Pacific Ins. Co., 51 F. Supp. 433 (E. D. 
Ida.), the medical oflBcer of a State institution, charged by 
statute with treatment of the inmates, allegedly failed to ex- 
kmine an inmate at a time when he was obviously in need of 
treatment. 

J 

' But in this case the Commission had only taken some pre¬ 
liminary steps toward the accomplishment of its statutory 
duty of submitting a report and recommendation. It had sub¬ 
mitted a preliminary report in which it made a preliminary 
finding of insanity, and asked that the matter be set for a 
hearing—a hearing, it should be noted, not before the court, 
but before the Commission itself. There is nothing in the 
statutes which requires that the Commissioners already have 
examined appellant at this stage of the proceedings. The 
statutory examination could well be conducted at the hearing 
f(H: which the Commissioners were asking that a date be set. 

We submit that the Commissioners were clearly acting 
within the scope of their jurisdiction as found in the statutes 
and the order referring appellant’s case to them; that they 
had not omitted the performance of any of the duties imposed 

* D. C. Code (1940), S 21-311, paragraph 7. 


upon them by the statutes; that it was unnecessary for them 
to have examined appellant at this preliminary stage of the 
proceedings; and that, consequently, the question of whether 
they had examined her was not a material issue of fact. 

c. The Commissioners were entitled to a summary judgment 
as a matter of law. —^It is well settled, and it is admitted by 
appellant (Br. 16), that when judicial oflSicers act within the 
scope of their authority, and do not neglect the performance 
of ministerial duties imposed by statute, they are immune from 
civil liability. Brown v. Rudolph, 58 App. D. C. 115, 25 F. 
2d 540, cert. den. 277 U. S. 605; Cooper v. O’Connor, 69 App. 
D. C. 100,102, 99 F. 2d 135, cert. den. 305 U. S. 643; Booth v. 
Fletcher, 69 App. D. C. 351,101 F. 2d 676; Fletcher v. Wheat, 
69 App. D. C. ^9,110 F. 2d 432. See also Spalding v. Vdas, 
161 U. S. 483, 498; Laughlin v. Garnett, 78 U. S. App. D. C. 
194,138 F. 2d 931, cert. den. 322 U. S. 738; Laughlin v. Rosen- 
man, 82 U. S. App. D. C. 164,163 F. 2d 838. 

CONCLXrSION 

It is respectfully submitted that the judgment of the District 
Court in favor of appellees Lebensohn, Morse and Walsh 
should be affirmed. 

George Morris Fat, 

United States Attorney, 
Joseph M. Howard, 

Assistant United States Attorney, 
Attorneys for Appellees Lebensohn, Morse and Wcdsh. 
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